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RESTRICTIVE BUSINESS PRACTICES AS AN 
APPROPRIATE SUBJECT FOR 
UNITED NATIONS ACTION 


by 


SicMuND TIMBERG* 
The U.N. and Foreign Background of Anti-Cartel Action 


In March, 1948, this government after two years of negotiations 
and three full-scale international conferences’ persuaded the repre- 
sentatives of some fifty-three other nations to sign the Havana Charter 
for an all-inclusive International Trade Organization. The Charter 
contained a chapter devoted to the prevention and control of restric- 
tive business practices affecting international trade. The Charter 
was thereafter abandoned because it became apparent that Congress, 
perturbed primarily by chapters other than the one relating to restric- 
tive business practices, was not going to approve that instrument. 
As late as 1950, a large number of businessmen and business or- 
ganizations, and some farm and labor groups, favored U. S. rati- 
fication of the entire Charter.? The organizations opposed to ratifica- 
tion of the Charter largely focused their objections on the portions 





Editor’s Note: By courtesy of the University of Michigan Law School Summer 
Institute the Antitrust Bulletin is publishing the addresses delivered by Messrs. 
Sigmund Timberg and Gilbert H. Montague June 28, 1955 before the Summer Insti- 
tute at Ann Arbor. Both these addresses will be published, together with some further 
record of the discussion at the Institute on this and other subjects, in the forthcoming 
volume of Proceedings of the Summer Institute. 


* Member, District of Columbia Bar. 


1 London, October 15—-November 26, 1946; Geneva, April 10-August 22, 1947; 
Havana, November 21, 1947—March 24, 1948. This is exclusive of extensive prepara- 
tory work at the national and diplomatic levels. See Wilcox, “A Charter for World 
Trade” (Macmillan, 1949), pp. 37-50. 


2 These business organizations included the Committee for Economic Develop- 
ment, U. S. Junior Chamber of Commerce, National Council of American Importers, 
Inc., National Planning Association and the Committee for an International Trade 
Organization. See Hearings before the House Committee on Foreign Affairs, 81st 
Cong., 2nd Sess., on H.J. Res. 236, April 19-May 12, 1950, pp. 114-17, 133, 135-6, 
393, 445, 466. 
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of the Charter dealing with intergovernmental commodity agreements,* 
foreign investment and full employment.* 

In the fall of 1951 this government resumed its anti-cartel initia- 
tive within a less ambitious framework. It introduced a resolution in 
the Economic and Social Council to establish an intergovernmental 
committee to make recommendations to the Council solely for the 
prevention and ccntrol of restrictive business practices in interna- 
tional trade.* That resolution, introduced at a time when Congress 
was, through the Benton amendment, asking the Economic Coopera- 
tion Administration to intensify its anti-cartel activity in foreign 
countries,® passed by vote of 13 to 3. The three negative votes were 
those of the Soviet bloc, which took the position that the resolution 
was only a hypocritical fagade designed to cloak this country’s efforts 
to increase the power and share of U. S. monopolies in international] 
trade.” 





3 Thus the representative of the National Association of Manufacturers said, con- 
cerning the restrictive business practices and intergovernmental commodity agreement 
chapters of the Havana Charter: 
“  . . they contain a mild—a very mild—indictment of private cartels, while 
opening the gates widely to intergovernmental ones” (ibid., p. 564). 

In a similar vein, the U. S. Chamber of Commerce said :— 

“The aim of limiting the harmful effects of private international cartels appears 
to be won, but it is a Pyrrhic victory . . . [because] . . . it appears that inter- 
governmental commodity agreements are exempted from the provisions against 
private cartels.” IJbid., p. 419. 


4 For a general review, see William Diebold, Jr., “The End of the ITO,” Essays 
in International Finance No. 16, Princeton University, October 1952. 


5 Economic and Social Council Resolution 375 (XIII) of 13 September 1951. 


6 Public Law No. 165, 82nd Cong., ist Sess., c. 479, §5-6 (1951). In 1952, 
Congress, through the so-called Moody amendment, appropriated funds to carry out 
the Benton amendment. In 1953 Congress adopted the Thye amendment, which reads: 

“The Congress recognizes the vital role of free enterprise in achieving rising levels 

of production and standards of living essential to the economic progress and 

defensive strength of the free world. Accordingly, it is declared to be the policy 
of the United States to encourage the efforts of other free nations to increase the 
flow of international trade, to foster private initiative and competition, to dis- 
courage monopolistic practices . . .” (Public Law No. 118, 83rd Cong., 1st Sess., 
c. 195, $710 (1953)). 


7 Summary Records, 547th Meeting of the Economic and Social Council, Septem- 
ber 12, 1951, pp. 621-5, 628-30; 548th Meeting, September 12, 1951, pp. 635-6; 549th 
Meeting, September 13, 1951 p. 643. 
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Pursuant to this resolution an able intergovernmental committee 
composed of ten countries® toiled diligently for over a year. That 
committee reviewed the relevant substantive articles of Chapter V 
of the Havana Charter and found them with minor modifications 
and rearrangements, acceptable. The committee also added a series 
of procedural and organizational articles, the main purpose of which 
was to insure independence, impartiality, and specialized knowledge 
on the part of the secretariat of the agency and yet take account of 
the practical fact that vital trading and economic interests of gov- 
ernments and enterprises were involved. 

The Draft International Agreement we are reviewing today is 
the work of this committee.? About five weeks ago the United States 
announced that this Draft Agreement would not be practicable or 
effective in accomplishing the elimination of restrictive business prac- 
tices in international trade because the various national policies, 
legislation, and enforcement procedures in this field were not suffi- 
ciently comparable.2° Even though the shift of the United States 
from its original position had doubtless been sensed for perhaps 
two years since the change of the administration, seven countries 
still indicated a general endorsement of the substance of the Draft 
Agreement.”* 

Thus, twice within eight years, the United States has led a 
formidable march up the hill only to beat a retreat and leave its 





8 Belgium, Canada, France, India, Mexico, Pakistan, Sweden, United Kingdom 
United States and Uruguay. 


9 See Report of the Ad Hoc Committee on Restrictive Business Practices to the 
Economic and Social Council (E/2380), Official Records, Sixteenth Session, Supple- 
ment No. 11, 30 March 1953. The draft articles of agreement appear on pp. 12-18 
of this document; the text of the 1951 resolution (see footnote 5), on p. 12. 


10 Comment submitted pursuant to Economic and Social Council Resolution 487 
(XVI) of 31 July 1953, E/2612/Add.2, April 4, 1955, pp. 4-5; Summary Records, 
856th Meeting of Council, May 25, 1955, pp. 6-7. 


11 Sweden, E/2612, May 28, 1954; Belgium, E/2612, May 28, 1954; Norway, 
E/2612/Add.2, April 4, 1955, pp. 3-4; Federal Republic of Germany, E/2612/Add.3, 
April 15, 1955, pp. 3-5; Turkey, Summary Records, 855th Meeting, May 26, 1955, 
pp. 5-7; Yugoslavia, ibid. pp. 10-13; India, Summary Records, 856th Meeting, May 
25, 1955, p. 4. Norway, Germany, Turkey, Yugoslovia and India favored administra- 
tion of the agreement within the general framework of the General Agreement on 
Tariffs and Trade (GATT). Compare also the statement of the Netherlands delega- 
tion in Summary Records, 855th Meeting, pp. . 7-8. 
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foreign associates stranded at the summit of achievement. Inter- 
national upward marches of this character are not, as any initiate 
knows, glorious cavalry charges. They combine some of the worst 
features of Hannibal's elephants crossing the Alps with Sisyphus’s 
classical struggle with that stone that kept on rolling backwards. The 
issue posed by this negative outcome, however, is not one of dis- 
appointed expectations and of wasted years of negotiations, drafting 
and discussion by instructed and re-instructed delegations and their 
respective Foreign Offices. No amount of energy and resource ex- 
penditure or of emotional involvement should permit the perpetua- 
tion of a mistake, if one was in fact made in embarking on the project 
in the first place. 

The issue rather is this: whether by this and similar debacles 
in the international arena this country has not been frittering away 
a position of economic and moral leadership that is essential to the 
maintenance of the free world as we would like to see it. A related 
issue is whether this country’s retreat on the international front may 
not serve to retard the recent trend in the legislation of many coun- 
tries directed against restrictionist industrial policies. The encourage- 
ment of that anti-cartel and anti-restrictionist legislative trend still 
remains a guiding principle of this country’s foreign economic 
policy.’* 

Congress, when it adopted by bipartisan vote the Benton, Moody 
ind Thye amendments to the Mutual Security legislation, endorsed 
the proposition that restrictive practices in the economies of our Free 
World allies so lowered national levels of productivity as to impair 
the economic and military potential of those ceuntries and thereby 
endanger our own security. Equaily well recognized has been the 
fact that business restrictions cause inflation, under-consumption, 
and lowered standards of living, and that these conditions provide a 
fertile feeding ground for anti-American and anti-capitalist propa- 





12 “The elimination of harmful restraints on international trade and the further- 
ing of the development of free competitive enterprise continue to be basic ob- 
jectives of this country’s economic policy. . . . emphasis should be given . . . 
to the more fundamental need of further developing effective national programmes 
to deal with restrictive business practices ” Comment of U. S. Government, 
footnote 10, above 
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ganda.?* On the international scale cartel and restrictionist practices 
diminish and distort the amount and channels of trade, the balance 
of international payments, the maintenance of full employment, and 
the economic development of countries..* The Randall Commission 
on Foreign Economic Policy concluded—in one of its few unanimous 
conclusions—that the existence of restrictive business practices “will 
limit the willingness of United States businessmen to invest abroad 
and will reduce the benefits of investment abroad to the economies 
of the host country.” ** 

Sparked largely by this country’s initiative, promising legislation 
relating to the control of restrictive business practices has been 
adopted in the United Kingdom, Sweden, Norway, Denmark, Ire- 
land, and the European Coal and Steel Community and has been 
under active consideration in Belgium, France, The Netherlands, 
South Africa, Finland, West Germany, and Israel.2® English, Swe- 
dish, German, French and other officials and experts, largely at the 
encouragement of the Economic Cooperation Administration have 
studied at first hand the functioning of the U. S. antitrust laws.*? 





13 See the Congressional debate on the three bills referred to in footnote 6, above, 
e.g., 98 Cong. Record 6123 et seg. (Sen. Moody), 6126 et seg. (Sen Benton), 6129 
et seq. (Sen. Douglas), 7765 et seg. (Secretary Dulles, F.O.A. Director Stassen, Sen. 
McClellan and Sen. Smith (N.J.)) (1952-53). 


14 See Statement of Swedish Delegation, Sixteenth Session, Economic and Social 
Council, 742nd Meeting, July 30, 1953, p. 245. At the May, 1955, session of the 
Council, the delegations of Argentina, Yugoslavia, Egypt, Ecuador and the Dominican 
Republic indicated a strong interest in the effect of restrictive business practices on 
economic development. 


15 Report of the (Randall) Committee on Foreign Economic Policy, January- 28, 
1954, p. 18. 


16 See the U.N. secretariat reports on: 


(a) Analysis of Governmental Measures Relating to Restrictive Business Prac- 
tices (E/2379), Official Records: Sixteenth Session, Supplement No. 11A 
(April 29, 1953); 

(b) Texts of National Legislation and Other Governmental Measures Relating to 
Restrictive Business Practices (E/2379/Add.2), ibid., Supplement No. 11B 
(March 13, 1953); 

(c) Report on Current Legal Developments in the Field of Restrictive Business 
Practices (E/2671), Official Records: Nineteenth Session, Supplement No. 3 
(December 1954). 


17 Thus, in 1951 French Premier Pleven sent a 14-man mission, under the chair- 
manship of Madame Germaine Poinso-Chapuis, Vice President of the National Assem- 
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Many published books and reports, both by governments and pri- 
vate individuals, have added to the growing understanding of the 
cartel problem abroad.'* 





bly, to this country to study the workings of the American antitrust laws. The reports 
of two members of a recent German mission to the United States will be found in 
Kamberg, “Wirtschaftliche Massnahmen und Erfahrungen,” Bundesanzeiger No. 6, 
January 11, 1955; Meyer-Cording, “Zur heutigen Situation im Antitrustrecht,’ Bundes- 
anzeiger No. 193, October 7, 1954. 


18 An annex to the U.N. secretariat report cited in footnote 16(a) summarizes the 
official documentation on cartels then available in 17 countries (see pp. 46-9}. The 
more comprehensive official studies on economic aspects of restrictive business prac- 
tices include :— 

(a) Canada: “Canada and International Cartels,’ Report of the Commissioner, 
Combines Investigation Act, Government Printer, Ottawa, October 1945; 
(b) France: “Ententes et Monopoles dans le Monde,’ La Documentation fran- 
caise: Notes et Etudes documentaires. Covering France; Germany; the United 
Kingdom and the British Commonwealth; the Benelux countries; Switzer- 
land, Liechtenstein and Austria; Latin America; the Scandinavian countries; 
Japan and Italy. Direction de la Documentation de la Presidence du Conseil, 
Paris ; 
(c) Sweden: “Konkurrensbegransning,” avgivet av Nyetablerings-sakkunniga, vols. 
1 and 2, Statens Offentliga Utredningar 1951; 27 and 28, Handelsdeparte- 
mentet, Stockholm, 1951; 
Union of South Africa: ‘Regulation of Monopolistic Conditions,” Board of 
Trade and Industries Report No. 327, Government Printer, Pretoria, 1951. 


’ 


(d 


~ 


A partial list of private publications in the antitrust field includes :— 

(a) Del Marmol, Charley, “La reglementation juridique des ententes industrialles.” 
Revue de Droit International et de Droit Compare (Special Number 1950), 
pp. 125 et seq.; 

(b) Del Marmol, Charley, “Les Ententes Industrielles en Droit Compare” (Brux- 

elles 1950) ; 

Einaudi, Luigi (President of Italian Republic), “Economy of Competition 

and Historical Capitalism,” 1 Scienza Nuova 7-34 (1954); 

(d) Evely, Richard, “Monopoly: Good and Bad,” Victor Gollancz, Ltd., (1954); 

(e) Ender, Walter & Conrad Landau, “Kommentar Zum Kartellgesetz,” Verlag 
Eugen Ketterl (1952) ; 

(f) Friedmann, Wolfgang, “Monopoly, Reasonableness and Public Interest in the 
Canadian Anti-Combines Law,” 23 Canadian Bar Review 133 (1955); 


~ 


(c 


(zg) Gide, Pierre, “La Projet Francais de Loi Anti-trust et les Experiences Etran- 
geres” (Recueil Sirey 1953); 


(h) Krawielicki, Robert, “Das Monopolverbot in Schuman-Plan,” J.C.B. Mohr 
(Paul Siebech) Tubingen (1952); 
(i) Mendes-France, Pierre (former French Premier) and Gabriel Ardant, “Eco- 


nomics and Action,” Columbia-UNESCO (1954); 
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In the less than two years since January 1, 1953, some twenty 
countries and the European Coal and Steel Community have re- 
ported to the United Nations noteworthy developments in the field 
of restrictive business practices.** However, the forces of inertia 
and restrictionism remain strong in all those countries. The mere 
passage of legislation is no guarantee of its effective enforcement. 
A world-wide public opinion in favor of a more competitive economic 
outlook (as opposed to support by perceptive government officials, 
businessmen, and economists) is still in the making. Accordingly 
we must take heed lest the withdrawal of U. S. support from any 
international project in this area be interpreted as evidence of a 
general slackening of our own enthusiasm for the competitive way 
of life and furnish grist for the anti-U. S. propaganda mills. 


Are Restrictive Business Practices a Unique 
International Problem? 


If this conference results in giving us any general clues as to the 
basis for effective United Nations action in the economic arena, it 
will be time abundantly well spent. I am happy and honored, 
therefore, that you have invited me to explore this problem with 
you. I do not in any way represent the views of the United Nations, 
but shall, as the Secretary of the United Nations Committee that 
wrestled with the problem, try to give you some of the background 
and rationale of the provisions of the Draft Agreement. 

The problem we are considering has a twofold aspect. First, 
is there anything about the nature of restrictive business practices 





(j) Neumeyer, Fredrik, “Monopol Kontroll i USA,” Stockholm (1951); 

(k) Neumeyer, Fredrik, “Swedish Cartel and Monopoly Control Legislation,” 3 
Amer. J. of Comp. Law 563 (1954). 

(1) Thorelli, Hans B., “The Federal Antitrust Policy—Origination of an Ameri- 
can Tradition,” Stockholm (1954); also Johns Hopkins Press. (An exhaustive 
650-page study of the legal, administrative, political, economic and social 
origins of antitrust policy, up to the year 1903); 

(m) “Monopoly and Competition and Their Regulation” (E. H. Chamberlain, Ed.) 
(containing papers delivered at the Tailloires Conference of the International 
Economic Association, covering developments in many countries). 


Two foreign periodicals, “Wirtschaft und Wettbewerb” and “Cartel,” are devoted 
exclusively to antitrust problems. 


19 See footnote 16(c). 
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that makes them more recalcitrant to international handling than 
tariff and other trade barriers, monetary and exchange restrictions, 
and impediments to economic development? These other fields are 
both technical and bristling with controversy and national apprehen- 
sions, yet international organs for their control in the interest of 
the world community are currently operative. 

Second, assuming the desirability of international action, what 
substantive, procedural and organizational form should such action 
take? 

Strictly speaking, only the first question is relevant to the an- 
nounced topic of this session. However, the bulk of the current dis- 
cussion concerning international control of restrictive practices 
relates to the substantive and administrative features of a single 
proposal in the field—that of the United Nations Committee on 
Restrictive Business Practices. In focusing my own discussion on this 
document—and I am under clear instructions from Bill Bishop to 
present clear-cut issues rather than to minimize them—may I make 
one minor suggestion? When members of Congress have objections 
to a bill which has been fully considered by a committee and re- 
ported out, they do not mechanically cast their vote in blanket 
opposition to the bill, but they propose amendments and substitutes 
which reflect their own concepts of what is desirable and appropriate. 
This kind of constructive approach has thus far been lacking in the 
bulk of the private comments in the field, but I know that it is 
well within the critical competence of this group. 


Main Outlines of United Nations Committee Draft Agreement 


Turning now to the Draft Agreement, a brief sketch of its main 
substantive contents will help us, I think, to review its virtues and 
defects. 


1. The Draft Agreement deals with restrictive business practices 
which it defines as “business practices affecting international trade 
which restrain competition, limit access to markets, or foster monopo- 
listic control” (Art. 1, par. 1). Restrictive business practices are 
not only defined but are listed; the Agreement specifically enumerates 
exclusion from markets, dividing markets, price fixing, price dis- 
crimination, limitation of production, and specific types of patent, 
trademark and copyright abuse (Art. 1, par. 3). 
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2. The Draft Agreement and the international agency which 
is to administer it are instruments of international cooperation. They 
are not instruments of international sovereignty. The proposed agency 
is not given any judicial, legislative, or other sovereign powers. It 
is almost entirely concerned with the international trade in products, 
in which area it is to achieve its purposes by procedures of study, 
consultation, and investigation. 


3. Very little, if any, criticism has been leveled, at least by the 
U. S. critics, against the consultation procedure provided for in Art. 
2 of the Draft Agreement, or the provision for study of general or 
specific topics embodied in Art. 4, or the limited procedures ap- 
plicable to “services” contained in Art. 8, or the obvious arrangements 
involving cooperation with and among governments and _inter- 
governmental bodies and agencies (Arts. 6 and 9).7° 


4. The controversial function of the international agency is the 
procedure for the investigation of complaints of restrictive business 
practices. The administrative steps involved in this procedure are 
outlined in Art. 3 of the Draft Agreement; the general policies 
underlying the application of the investigation procedure are set 
forth in Art. 1; and the specific obligations undertaken by Member 
countries (this last is quite crucial, I think, in the evaluation of the 
Agreement) are contained in Art. 5 and in Art. 1, par. 1. 


5. The proposed international agency has jurisdiction to in- 
vestigate restrictive business practices, regardless of whether they are 
engaged in by private or public commercial enterprises, with two 
minor qualifications that I consider truly trivial. 





20 In fact, Prof. Carlston concludes, with respect to the Ad Hoc Committee’s pro- 
posals :— 
“At this initial stage of control, use should be made of the procedures of study, 
negotiation and national legislation rather than those of adjudication or quasi- 
adjudication.” Antitrust Policy Abroad, 49 Northwestern Univ. Law Rev. 713, 
732 (1955). 


For the author, the economic analysis and reporting provided for by the Draft 
agreement cannot properly be described as “adjudication or quasi-adjudication.” As 
Mr. Domke has pointed out, “the concluding article of the Draft Convention expressly 
states that the term ‘decision’ by the organs of the Organization, on harmful effects 
of such practices, ‘does not determine the obligations of Members, but means only 
that the Organization reaches a conclusion.’”” The United Nations Draft Convention 
on Restrictive Business Practices, 4 International & Comp. Law Quar. 129, 134 (1955). 
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6. The proposed agency may investigate restrictive business 
practices only if the enterprise or enterprises engaging in them “‘pos- 
sess effective control of trade among a number of countries in one 
or more products” (Art. 1, par. 2(c)); and if a written complaint 
is lodged by a government, containing substantial information as to 
the nature of the restrictive business practices which are complained 
of and the reason for alleging that those restrictive business prac- 
tices “have harmful effects on the expansion of production or trade,” 
in the light of the general objectives of the agreement. 


7. The end result of the agenty’s investigation of a particular 
complaint is the issuance of a report. That report examines, analyzes, 
and sets out the information received, decides whether the com- 
plained-of practice has had, has, or is about to have harmful effects 
within the meaning of the Draft Agreement and makes recommenda- 
tions in appropriate cases to governments as to remedial measures 
(Art. 3, pars. 6, 7, and 8; Art. 15, pars. 4, 5, and 6; Art. 16; Art. 
Ww) 


8. The report of the agency has no direct sanction except the 
informal one of publicity. However, the governments adhering to the 
Draft Agreement are obligated to supply the information needed by 
the agency (Art. 5, pars. 1, 2, and 3). They are further obligated 
to take appropriate action to implement the remedial measures 
recommended to them by the agency (Art. 5, pars. 4 and 5); and 
to keep the agency posted on their compliance (Art. 5, par. 5). 

These are the main substantive outlines of the Draft Agreement. 
Further details, and the procedural and organizational provisions of 
the Draft Agreement, will become clearer in the course of the sub- 
sequent discussion. 


“Harmful Effects’—A “Rule of Reason” for Foreign Trade 


Before getting into that discussion, I should like to place the 
Draft Agreement in the context of what appear to me some basic 
and compelling political considerations. 

The drafting of any acceptable multilateral convention, particu- 
larly one that concerns vital national interests and somewhat con- 





21 See also paragraph 52 of the Ad Hoc Committee’s report, supra, footnote 9. 
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troversial economic policies, is, in the broadest and ultimate sense 
of the term, a political achievement. Politics is the art of the possible, 
not of the ideal. It was clearly not possible for the Draft Agreement 
to internationalize Senator Sherman’s competitive dream of 1890, 
enriched by sixty-five years of reverent judicial interpretation in the 
United States. Even within the relatively homogeneous experience 
and legal climate of our country, different judges of the same court 
emerge with discrepant, but nonetheless dogmatic, versions of that 
dream.** In fact, at times American foreign trade circles, if I read 
correctly what they have been saying, have looked on the competi- 
tive dream as something of a business nightmare. No amount of 
competent consulting by well-paid legal therapeutists has been able 
to eliminate an aura of neurotic uncertainty and schizophrenia caused 
by the necessary imprecision of the American antitrust laws. 

In the Draft Agreement, the United States made a basic conces- 
sion to other countries which do not bring to the problem of restric- 
tive business practices this country’s detailed experience and passionate 
concern, and our strong political predisposition against monopoly 
and private trade restraint. Certain restrictive business practices, 
such as price fixing, which in the United States are traditionally 
regarded as illegal per se are, under the Agreement, to be evaluated 
in terms of their “harmful effects” on the expansion of production 
and trade, viewed in the light of certain broad objectives.** 





22 As witness the majority, concurring and minority opinions in Timken Roller 
Bearing Co. v. U. S., 341 U. S. 593 (1951), and the majority and dissenting opinions 
in Georgia v. Pennsylvania R. R. Co., 324 U. S. 439 (1945); U. S. v. Line Material 
Co., 333 U. S. 287 (1948); U. S. v. Columbia Steel Co., 334 U. S. 495 (1948); and 
Standard Oil Co. (California) v. U. S., 337 U. S. 293 (1949). 


23 The general objectives of the draft agreement are :— 

(a) The reduction of governmental and private barriers to trade and the pro- 
motion of access, on equitable terms, to markets, products and productive 
facilities ; 

(b) The encouragement of economic development, particularly in under-developed 
areas ; 

(c) A balanced and expanding world economy, through greater and more efficient 
production, increased income and greater consumption and the elimination of 
discrimination in international trade; 

(d) Mutual understanding and cooperation in the solution of international trade 
problems. 


These objectives appear to be consistent with both U. S. antitrust and foreign eco- 
nomic policy. On the whole, they should make it easier rather than more difficult 








420 THE ANTITRUST BULLETIN 


This opens the door for more detailed factual and economic ex- 
amination of the effect of the complained-of restriction on the public 
interest than would be permitted in a U. S. court proceeding. It does 
not involve as much scrutiny of such matters as has been called for 
by antitrust critics in this country who have favored expansive notions 
of “workable competition’ and of the rule of reason that governs 
the application of the Sherman Act.** The Draft Agreement, there- 
fore, involves a departure from accepted Sherman Act doctrine, but 
it represents the maximum commitment against restrictive business 
practices that could have been obtained from other countries. 

The issue, however, is not whether the Draft Convention will 
raise the legislation of other countries to the pinnacle of our presumed 
antitrust perfection. It is whether it will substantially assist in effect- 
uating the control of international cartels, and in generating in other 
countries national policies with respect to the prevention and control 
of restrictive business practices that will galvanize the needlessly low 
and static economic and political potential of the Free World. 


Concessions to National Sovereignty 


Except for this notion of “harmful effects,” the main features 
of the Draft Agreement, in my mind, reflect either the general con- 
tours of restrictive business practices as they are customarily viewed 
in this country; or norms of impartial, orderly and intelligent admin- 
istration phrased in the conventional terminology of the administra- 
tive process; or the necessity of preserving the domestic jurisdiction 
of governments adhering to the Draft Agreement—a need which is 
politically perhaps more imperative for the United States than for 
other countries. It is this last factor, that of deference to national 
sovereignty and the domestic jurisdiction of states, that has resulted 
in giving the international agency contemplated by the Agreement 
the role of an instrumentality of international cooperation, rather than 





to prove that international cartel restrictions have the “harmful effects” contemplated 
by the draft agreement. 


24 See, e.g., the elaborate factual findings on “effective competition” which it was 
proposed courts should be required to make in all antitrust cases in Blackwell Smith, 
“Effective Competition: Hypothesis for Modernizing the Antitrust Laws,” 26 N. Y. 
Univ. L. Rev. 405 (1951). This proposal at one time had the endorsement of Prof. 
Oppenheim and of the Business Advisory Council of the Secretary of Commerce. 
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of an organ with sovereign judicial, or executive powers. The func- 
tioning of the Draft Agreement depends, as in the case of all inter- 
national treaties, on the parties living up to their commitments 
to cooperate. 

Paragraph 1 of Article 1 of the Draft Agreement contains an 
unqualified obligation on the part of governments to “take appro- 
priate measures and . . . cooperate with other Members and the 
Organization to prevent, on the part of private or public commercial 
enterprises, business practices affecting international trade which 
restrain competition, limit access to markets, or foster monopolistic 
control,” whenever such practices have the prescribed harmful ef- 
fects. 

Paragraph 2 of Article 5 requires each government to “make 
adequate arrangements for presenting complaints, conducting in- 
vestigations and preparing information and reports requested by the 
Organization.” Paragraph 3 of the same article requires governments 
to “furnish to the Organization, as promptly and as fully as possible, 
such information as is requested by the Organization for its consid- 
eration and investigation of the complaints and for its conduct of 
studies under this Agreement.” 

The obligation of governments to give information to the inter- 
national agency is qualified by only two provisos: 


1. A government may withhold information which it “con- 
siders is not essential to the Organization in conducting an ade- 
quate investigation and which, if disclosed, would substantially 
damage the legitimate business interests of a commercial enter- 


prise” (Art. 5, par. 3). 


2. A government is not required “to furnish any informa- 
tion the disclosure of which it considers contrary to its essential 
security interests” (Art. 5, par. 8). 


Under paragraph 1 of Article 5, a member government is ob- 
ligated to “take all possible measures by legislation or otherwise, in 
accordance with its constitution or system of law and economic organ- 
ization, to ensure, within its jurisdiction, that private and public com- 
mercial enterprises do not engage in” restrictive business practices 
which have harmful effects, and to “assist the Organization in pre- 
venting these practices.” Under paragraph 5 of the same article, 
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governments are obliged to “report fully any action taken, indepen- 
dently or in concert with other Members, to comply with the requests 
and carry out the recommendations of the Organization.” 

To secure congressional approval of any international modus 
operandi in this field, it was necessary to assure, as the Draft Agree- 
ment does, that the Sherman Act would neither be modified in its 
letter nor abated in its enforcement.?* It was also prerequisite that 
restrictive business practices be investigated and remedies applied to 
condemnable practices in such a way as to safeguard the constitutional 
and legal rights of U. S. enterprises. To accomplish the latter purpose, 
a signatory government is given the discretion, in implementing the 
international organization's recommendations, to proceed “in accord- 
ance with its constitution or system of law and economic organization.” 
Given the natural concern that our country has for the constitutional 
and legal procedures that make antitrust enforcement both effective 
and fair, this is a perfectly normal and reasonable reservation.?© 
Doubtless other governments feel the same way about their legal 
systems as we do. For example, the constitutional order of Sweden 
may permit it to enforce by royal decree, and that of the United 
Kingdom may authorize it to impose by an order of the Board of 
Trade based on a report to Parliament, a remedy which in this 
country might call for the instituticn of a court or Federal Trade 
Commission proceeding. 





25 Article 7 of the draft agreement specifically provides that :— 

“No act or omission to act on the part of the Organization shall preclude any 
member [government] from enforcing any national statute or decree directed 
towards preventing monopoly or restraint of trade.” 


26 The provision has been regarded by some critics of the draft agreement as an 
escape hatch which would excuse countries without developed antitrust legislation 
from complying with the substantive obligations of the Draft Agreement. On this 
interpretation are premised the further objections that the Draft Agreement will be 
unenforceable against countries with presently nonexistent or lax antitrust standards, 
and that the agreement will have a discriminatorily heavy impact on American busi- 
nesses. See Kopper, “The International Regulation of Cartels—Current Proposals,” 
40 Va. L. Rev. 1003, 1016, 1018; Report of Committee on International Restrictive 
Business Practices, Antitrust Section, American Bar Association, January 1955; Foreign 
Commerce Department, U. S. Chamber of Commerce, “International Control of Re- 
strictive Business Practices,” p. 8; Carlston, footnote 20 above, at p. 729. This 
author’s view is rather that the provision reserves to national governments the pro- 
cedural option to carry out their substantive treaty commitments in accordance with 
their over-all constitutional and legal systems. 




















RESTRICTIVE BUSINESS PRACTICES AND UN 423 


Obviously, if the functions of obtaining evidence or correcting 
pernicious restrictive practices must in the last analysis be entrusted 
to national governments, they cannot be entrusted to an international 
agency. It is, therefore, idle to complain that the international agency 
has no subpoena power and “nebulous” enforcement sanctions. Nor 
need it be a matter for concern that the tangible outcome of the 
agency’s activity is only an advisory report, analyzing the facts and 
recommending remedial measures, provided the Draft Agreement 
contains some assurance that the analysis will be heeded and the 
remedial recommendations complied with. Those assurances are to 
be found, first, in the rather extended series of obligations of govern- 
ments under the Agreement to cooperate in the work of the agency, 
and, second, in the sanction of publicity that will be given the agency’s 
findings and conclusions. 

In summary, the ultimate question for decision is whether the 
Agreement provides a workable amalgam of national activity in the 
investigation of restrictive business practices and the application of 
remedial measures and of international activity in analyzing the 
economic situation and making recommendations for remedial action. 
Will the amalgam result in an improved approach to the problem 
of restrictive business practices in international trade? 

In ascertaining the existence and the degree of that improved 
approach, the following caveats seem to me appropriate: 

First, national efforts to counteract the activities of international 
cartels and combines are largely ineffective because of territorial lim- 
itations. Hence, not taking international action against restrictive 
business practices in international trade is tantamount to abandoning 
the prospect of action against most such practices.?7 

Second, the Draft Agreement must be appraised as an organic 
whole. I do not believe that it can do anything more than embody 
general principles of action. It should not be viewed as a series of 





27 “Business firms, in the absence of international law on the subject, have been 
able to develop and administer their own private systems of international law 
and regulations. This development has aided in carrying the results of industrial 
integration and combination far beyond the boundaries of individual states and 
makes it difficult for any one country, particularly one largely dependent upon 
trade with others, to devise effective measures to deal with them.” Canada and 
International Cartels, Report of Commissioner, Combines Investigation Act 
(1945), p. 65. 
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particularistic prescriptions. It cannot be phrased with the precision 
of a conveyance or contract of sale. 

Third, it is logically inconsistent to criticize the Draft Agreement 
for having no teeth, and at the same time to charge it lacks protec- 
tions for individuals and governments that would be relevant only 


if it had teeth. 


Coverage of the Draft Agreement 


Having roughed out the main outlines of the Draft Agreement, 
I shall now sketch in a few details, concerning points where there has 
been considerable confusion. 

The Agreement’s definition and enumeration of restrictive business 
practices seems to cover adequately the main areas to which this 
country’s enforcement of the Sherman Act in international trade 
has in the past been directed. We have built up in this country 
tomes of decisional jurisprudence and commentary on the basis of the 
simple expression “restraint of trade.” 

The international agency’s jurisdiction extends only to practices 
engaged in by enterprises which “possess effective control of trade 
among a number of states in one or more products” (Art. 1, par. 
2(c)). This insures that no international body will be concerned with 
business restrictions of purely national scope. As a jurisdictional guide- 
post, it is a much more precise standard than that of the Sherman 
Act, requiring that the trade and commerce restrained be “among 
the several states and with foreign nations.” Experts in constitutional 
law will recall all the difficulties that there were in determining the 
content of this concept, and the change in the application of the 
Sherman Act that have taken place even within the last ten years.?9 





28 This sounds like a truism. However, the report of the International Restrictive 
Business Practices Committee, footnote 27 above, first complains of the lack of 
machinery for an impartial “adjudication” on a record, and of the lack of basic 
safeguards provided for in the first ten amendments to the Constitution. It then 
criticizes the draft agreement for conferring on the organization “only a most nebu- 
lous authority for enforcement.” 


29 Thus, in 1895, a nation-wide Sugar Trust, with refineries in many states, was 
held not to be within the jurisdiction of the Sherman Act (U. S. v. E. C. Knight Co., 
156 U. S. 1); im 1948, three processors of beet sugar, whose operations were confined 
solely to the State of California, were held subject to the Act (Mandeville Island 
Farms, Inc. vy. American Crystal Sugar Co., 334 U. S. 219). Since Paul v. Virginia, 
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The two purely procedural differences between the treatment of 
public and private enterprises are insubstantial and seem well justified 
by the practicalities of the situation.°® Let us assume that the Gen- 
eral Services Administration was involved in an alleged restrictive 
practice in the importation of some critical material from a foreign 
country. First, a complaining government would have to bring its 
complaint in its own behalf, and not merely in behalf of its nationals. 
Second, the complaining government would have to take the matter 
up in the first instance on an informal basis with the U. S. Govern- 
ment, which controls the General Services Administration, so as to 
exhaust the possibilities of rectifying the situation expeditiously and 
without fanfare. In cases involving complaints against private enter- 
prises, governments may (but are not required to) resort to such 
informal consultations. Once informal consultations are over, a com- 
plaint against a public enterprise is handled exactly as is one against 
a private enterprise. 

There is excluded, from the scope of the investigatory procedure 
which lies at the heart of the U. N. proposals, restrictive practices 
which are “specifically required” by governments. The rationale of 
this provision is that practices which are “specifically required” by a 





8 Wall. 168 (U. S. 1868), the notion was generally held that insurance was consti- 
tutionally immune from federal regulation; in 1944, insurance was held subject to 
the Sherman Act (U. S. v. South-Eastern Underwriters Assn., 322 U. S. 533 (1944)). 
The decisions in these cases, and such other “interstate commerce” cases as Cooley 
v. Board of Wardens, 12 How. 299 (U. S. 1851); The Passenger Cases, 7 How. 283 
(U. S. 1849); Lottery Cases, 188 U. S. 321 (1903); Carter v. Carter Coal Co., 398 
U. S. 338 (1936); Sunshine Anthracite Co. v. Adkins, 310 U. S. 38 (1939); N.L.R.B. 
v. Jones & Laughlin Steel Corp, 301 U. S. 1 (1937); South Carolina Highway Dept. v. 
Barnwell, 303 U. S. 177 (1938); Opp Cotton Mills v. Administrator, 61 Sup. Ct. 524 
(1941), represent as tortuous a path of judicial exegesis as is to be found anywhere 
in American law. 


30 Prof. Carlston, an adverse critic of the draft agreement, is on sound ground 
when he says :— 
“The fact that the practice is engaged in by a public (as distinguished from a 
private) commercial enterprise does not affect the jurisdiction of the Organiza- 
tion . . .” Footnote 20 above, at p. 726. 


Similarly, the adverse Report of the Foreign Commerce Department of the U. S. 
Chamber, footnote 27 above, makes no mention of any such discrimination. Yet this 
alleged but non-existent discrimination is sharply stressed by other critics: Kopper, 
footnote 27 above; Report of International Restrictive Business Practices Committee, 
footnote 26 above; statement by Gilbert H. Montague in “Report of the Attorney 
General’s National Committee to Study the Antitrust Laws” (1955), at p. 106. 
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government cease to be the voluntary action of the enterprises in- 
volved and become acts of state, which are removed from the sphere 
of antitrust enforcement activity. For example, in this country, if an 
airline or shipping company is required by the Civil Aeronautics 
Authority or the Maritime Commission to engage in a restrictive 
practice, it cannot be charged with an antitrust violation. 

The Draft Agreement has very carefully circumscribed this exemp- 
tion. First, it does not extend to practices that are tolerated, en- 
couraged, permitted or even authorized by foreign governments; clear 
legal evidence of an express government requirement, in the form 
of a law, order or decree, is necessary. Second, the exemption is 
limited to a restrictive practice that is specifically required “in all 
countries in which it is found to exist’; thus, a practice required by 
the Mexican, but not by the United States, Government could be 
investigated under the Agreement.*? Third, even where an investiga- 
tion is discontinued, the Agreement provides for bringing the matter 
to the attention of the governments and inter-governmental bodies 
concerned, along with relevant observations. 

Mandatory (as opposed to permissive) cartels are currently the 
exception and not the rule. Foreign governments may tolerate and 
sometimes encourage cartel practices, but they rarely compel them. 
In short, the exemption of governmentally required practices from 
the Agreement will probably prove to be a quite limited one. 

The foregoing misapprehensions as to the impact of the Draft 
Agreement on public commercial enterprises and on restrictive prac- 
tices required by governments have given rise to a feeling that the 
Draft Agreement creates a gap between governments with highly 
developed systems of antitrust enforcement such as ours and govern- 
ments with inadequate antitrust policies, bearing more heavily on 
the former than on the latter. This seems to me to misconceive the 
situation. As I see it, the commercial enterprises of this country 
remain subject to the strict regime of the Sherman Act, regardless 
of the ultimate fate of the Draft Agreement. They are already at a 
discriminatory disadvantage with respect to the enterprises of other 





31 Under American Banana Co. v. United Fruit Co., 213 U. S. 347 (1909), such 
a case would probably be thrown out of a U. S. antitrust court. Cf. also Parker v. 
Brown, 317 U. S. 341 (1943) (California raisin price stabilization program held no 
violation of the Sherman Act). 
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countries, and the Draft Agreement would not increase the gap. The 
impact of the Draft Agreement can only be to raise the levels of anti- 
trust enforcement abroad, and thereby to close this discriminatory gap. 


Administration of the Draft Agreement 


There has been some concern—and I think it is a legitimate con- 
cern—at the prospect that the Agreement may create a forum for 
bringing vexatious, unfounded, and politically inspired complaints 
against American business. 

Practically every country represented on the Ad Hoc Committee 
conceived of itself primarily in the role of a prospective defendant 
in an antitrust complaint. The industrial countries worried not only 
about complaints from the underdeveloped countries; they were wor- 
ried about the roster of cases that the United States might have to 
bring against them. To deal rationally with this fear, one has to take 
a look at the administrative and organizational provisions of the 
Agreement. These presuppose an adequately staffed executive secre- 
tariat, who would examine complaints, screen out those which did 
not have an adequate basis, request supplemental information where 
it was needed and see to it that the minimum jurisdictional pre- 
requisites of the Draft Agreement were met. The executive secretary 
then advises the political organ of the agency whether the complaint 
satisfies the conditions laid down in the Draft Agreement. The in- 
vestigation then proceeds only if the Representative Body, the political 
organ, does not disagree with the advice of the executive secretary. 
There is thus a double check on the bringing of inappropriate com- 
plaints, first at the level of an independent secretariat and then at a 
more political level, by a body of national representatives. 

The Committee also realized that the reports of the agency, the 
end products of its investigations, would command respect and ac- 
ceptance only to the extent that they were carefully, objectively and 
impartially prepared by a competent and experienced staff, on the 
basis of fair procedures. The preparation of the reports (which are 
based on facts supplied by governments) was made the special 
responsibility of an advisory staff of independent experts, selected for 
“their competence, integrity, open-mindedness and impartiality as 
individuals.” Provision was also made for affording the involved enter- 
prises and governments a “reasonable opportunity to be heard.” Fur- 
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thermore, it is reasonable to assume that the international agency will, 
of its own volition, adopt further rules protecting commercial enter- 
prises the activities of which it is examining. 

These procedures seem to me to minimize the contingency that 
anti-capitalistic countries would be able to give publicity to ground- 
less complaints against the enterprises of the United States and other 
large trading countries. In exploiting the existence of monopolies 
and cartels in non-communist countries, communist publications, 
such have appeared in France and in Italy, have not waited on the 
establishment of U. N. restrictive business practices machinery. They 
can easily turn to their own devices information which is readily avail- 
able in the Wall Street Journal, New York Times, Court and Federal 
Trade Commission decisions, public records and scholarly volumes. 

Already there has been created in the minds of European and 
Asiatic democratic elements the insidious notion that this country 
supports a system of aggressive monopoly capitalism, which is com- 
pletely lacking in social conscience. I do not think that this notion 
can be counteracted by sweeping the problem under the carpet or 
by relaxing our efforts to remedy the strains and stresses of our free 
enterprise system. It can only be met, I think, by demonstrating that 
antitrust serves as the conscience of our social and economic system 
and that that conscience is a vigilant one. 

The last administrative problem that I will discuss is the fear 
that the international agency will be controlled by the underdeveloped 
countries, with all sorts of axes to grind. It is true that seven countries 
control 65% of international trade, and that none of the remaining 
fifty-four for which statistics exist account for more than 3%. How- 
ever, I should like to point out that six highly industrialized countries, 
five of which were in the bracket of the seven top trading countries 
of the world, were represented on the Ad Hoc Committee: The United 
Kingdom, the United States, France, Canada, Belgium, Sweden. 
It seems hardly plausible that the representatives of these countries 
would have acquiesced in an agreement setting up an agency con- 
trolled by the less highly developed countries, with a smaller stake 
in international trade. 

Conceivably the provisions against such domination of the agency 
are not airtight and additional safeguards might be spelled out in 
future negotiations, but the safeguards currently in the Draft Agree- 
ment are worth noting: 
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First, the Draft Agreement does not come into effect unless the 
major trading powers are satisfied with it. 

Second, the Agreement provides for an executive secretary and 
for an advisory staff, whose function it will be to guide the work of 
the agency along responsible and reasonable lines. 

Third, the system of reviews, checks and balances that has been 
established in connection with the investigation procedure of the 
agency supplies additional assurances that the work of the agency 
will be objective and competent. 

Fourth, the Committee’s proposals provide for a Representative 
Body consisting of representatives of the adhering governments. The 
influence of the major trading powers—and this is true of all existing 
international organizations, especially those concerned with economic 
matters—far outweighs the single vote they cast. Moreover, it was 
contemplated that the bulk of the work of the agency would be done 
not by a large and unwieldy Representative Body, but by a more 
tightly organized Executive Board. In the composition of this Execu- 
tive Board due weight must be given to countries of chief economic 
importance in international trade. 

Fifth, the cooperation of governments is essential to the success 
of the Draft Agreement, and it will not be forthcoming if the 
Agreement works unreasonably or arbitrarily. 


Does the Draft Agreement Lower U. S. Antitrust Standards? 


Now I should like to deal with a fundamental objection of prin- 
ciple—the one that was advanced by the U. S. Government as 
the sole reason for its withdrawal from the support of the conven- 
tion. It relates, as I have pointed out, not to the Draft Convention 
itself, but to the deficiencies of national legislation in this field. 
For the United States:— “The basic problem is not the wording 
of the proposed Agreement or differences in economic or legal 
phraseology among countries. It is rather that a sufficient degree 
of agreement on fundamentals does not now exist.” ** The existence 
of wide disparities im present-day national policies and measures 
concerning restrictive business practices is indisputable. It was 





32 U.S. comment, footnote 10, above. 
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recognized by the Ad Hoc Committee, and it is evidenced by the 
1953 secretariat report on governmental measures in the field.** 

It is well, however, that we should avoid too complacent notions 
of ourselves as dwelling on a high plateau of competitive perfec- 
tion while the rest of the world resides in the sunless valleys of 
restrictionism and cartelization. A proper perspective would show 
us that U. S. legislation has seriously curbed the play of competitive 
forces with respect to the important international “services” of ship- 
ping, air travel and transport, marine insurance, and telecommunica- 
tions. This is rather important. One delegation at one time indicated 
that a restrictive business practices convention limited to “products” 
and not embracing international services was of no use to it. 
And Belgium has also regretted the omission of services from the 
scope of the Ad Hoc Committee’s proposals.** 

As regards the international trade in products, this country has 
the Webb-Pomerene Export Associations, which, whatever one thinks 
of their economic justification, are, technically speaking, basically 
selling cartels. The U. S. Government’s involvement in the importa- 
tion of critical and strategic materials from abroad and in the ex- 
portation of U. S. agricultural products, and the antitrust exemptions 
provided for in the Defense Production Act,** have introduced addi- 
tional anti-competitive rigidities in the various markets involved. 
In addition to this wide range of governmental immunizations from, 
and interference with, competitive markets, approximately forty inter- 
national cartel cases have been instituted by the Antitrust Division 
since the end of World War II; this would appear to be more than a 
surface indication of the prevalence of anti-competitive practices even 
in unregulated industries. 

On the other side of the coin, as was noted by the U. S. delega- 
tion to ECOSOC, there has been encouraging and continuing prog- 
ress in many countries in the development of legislation and adminis- 





33 See the Ad Hoc Committee’s Letter of Transmittal, footnote 16(b), above. 


34 At the Preparatory Committee (for the Havana Charter), India, Cuba, Chile 
and Brazil felt that services should be included in Chapter V. Brown, “The United 
States and the Restoration of World Trade” (Brookings, 1950) 130-31. 


35 See its statement in E/2612, May 28, 1954. 
36 Defense Production Act of 1950, 50 US.C.A. $2158. 
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trative techniques for dealing with restrictive business practices. At 
this time, the Attorney General’s National Committee to Study the 
Antitrust Laws has bravely come out with a majority recommenda- 
tion for the repeal of resale price maintenance legislation—a recom- 
mendation which I think it is doubtful that Congress will adopt; 
Sweden, Canada, and to some extent France have already outlawed 
this practice.*7 Patent suppression in this country can only be at- 
tacked by the cumbersome process of bringing an antitrust suit 
involving the abused patents; practically all the other countries of 
the world have in their patent statutes direct sanction against that 
type of abuse. The reports that have been issued for the past half 
dozen years by the United Kingdom Monopolies and Restrictive 
Business Practices Commission, established in 1948, compare favor- 
ably with those put out by the Federal Trade Commission.** Sweden, 
which already required the registration of restrictive business prac- 
tices, has established a Freedom of Commerce Board which has 
already succeeded in eliminating many restrictive agreements. The 
push of the European Coal and Steel Community is in the direction 
of establishing a free market covering the coal and steel industries 
of six countries and of fighting against cartel agreements that restrict 
competition within that market.*® Legislative developments in other 
countries have been noted. 





37 Sweden, footnote 16(b) above, p. 191; Canada, footnote 16(b), above, pp. 50- 
51; France, footnote 16(c), above, pp. 12, 15-16. Three Canadian reports on this 
subject merit mention:—Report of the Committee to Study Combines Legislation 
(MacQuarrie Report), Ottawa, March 8, 1952; Restrictive Trade Practices Commis- 
sion, Report on an Inquiry Into Loss-Leader Selling, Ottawa, March 28, 1955; Ma- 
terial Collected by Director of Investigation and Research in connection with an 
inquiry into Loss-Leader Selling, Ottawa, 1954. 


38 International cartel students will be particularly interested in the reports on 
Matches and Match-Making Machinery (1953), Imported Timber (1953), and Semi- 
Manufactures of Copper and Copper-Based Alloys (1955). The Commission has 
recently issued a general report on Collective Discrimination (1955), which is con- 
cerned with exclusive dealing, collective boycotts and other discriminatory trade 
practices. 


39 See Bulletin from the European Community for Coal and Steel, “Toward Free 
Competition in Europe,” April 1955, No. 6. 


4@ See footnote 16, above. For a summary review, see Timberg, “Restrictive 
Business Practices,” 2 Am. J. of Comp. Law 445 (1953). 
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Nevertheless, habits of cartelization and business restrictionism 
have been ingrained in the industrial fabric of many countries for 
close to a century.“ It is for this reason that the Draft Agreement 
has been limited to restrictive business practices that have harmful 
effects on the expansion of production and trade. However—and 
this I think is the critical point of analysis—once a country ratifies 
the Draft Agreement, the relevant measure of divergence of its anti- 
trust standards from those of the United States is no longer its pre- 
existing national legislation, but the standards required by the Agree- 
ment. Hence, the United States’ standards must be measured not, 
as has been argued, against the currently non-existent or inferior 
standards of some fifty or sixty different governments, but against 
the single minimum antitrust standard of the Draft Agreement. 
The problem becomes one of determining whether the gap between 
the two standards is so broad as to make the Draft Agreement 
unproductive of good results. 

As stated earlier, signatories of the Draft Convention are obligated 
to adopt investigative measures that will enable them to supply the 
agency with the information needed to enable the agency to make 
intelligent recommendations. They must make adequate provision 
for putting the agency’s remedial recommendations into operation. 
They undertake to keep the international agency posted on their 
compliance with the agency’s recommendations. 

The foregoing, and the adoption of a raised and uniform standard 
of harmful effects represents, I think, a substantial improvement 
over the status quo. Even if the improvement is not as substantial 
as one would like, what is the alternative? 


Need for International Cooperation 


National legislation has not thus far met either the public need 
of this country for effective antitrust enforcement in the international 
arena or the aspiration of U. S. foreign traders for more equitable 
treatment. I have developed elsewhere the general economic, admin- 
istrative, and legal reasons why economic activities which are inter- 





40= “While the constitutional texts and statutory provisions of many other coun- 
tries [than the United States and Canada] show on their face a similar hostility 
against monopolies, these have no history of practical enforcement,” Timberg, 
supra, fn. 40, at p. 465. 
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nationally integrated cannot be effectively regulated by a legal system 
which has attained only nationwide integration.** The reasons for 
this failure are similar to those which explain why the numerous state 
antitrust laws prior to 1890 could not cope with nationwide and 
regional monopolies and trade restraints. 

Recent cases in the international cartel field have illustrated the 
legal and factual infirmities of national judicial and administrative 
organizations in coping with the action of international cartels. Fre- 
quently our own judicial organs are not able to obtain jurisdiction 
over persons and enterprises domiciled in foreign countries.” Even 
when such jurisdiction is ultimately secured, this is at considerable 
expense, delay and ruffling of national feelings.* 

National enforcement agencies are frequently unable to obtain 
needed evidence concerning transactions of parties located abroad. 
Efforts to obtain such information by judicial process arouse resent- 
ment.** For example, the Province of Ontario not so long ago 
made it a felony to send any corporate record out of Canada at 
the request of any foreign legislative, judicial, or administrative 
organ.** 

Assuming that these barriers are overcome, a final and frequently 
insurmountable obstacle remains—what relief can you get? The only 





41 “International Combines versus National Sovereigns,” 95 Univ. of Penna. L. 
Rev. 575 (1947). 


42 E.g. U.S. v. Asbestos Corp., Ltd., 34 F. 2d 182 (S.D.N.Y. 1929); U. S. v. 
De Beers Consolidated Mines, Ltd., 1948-49 Trade Cases, para. 62, 248 (S.D.N.Y. 
1948). 


43 As witness the protests of N. V. Phillips Eindhoven and the Netherlands Gov- 
ernment in the General Electric Lamp case, 82 F. Supp. 753 (D.N.J. 1949). All of 
General Electric’s German, English and other foreign cartel associates, with the ex- 
ception of Phillips, were immune from suit; Phillips had established a factory in the 
United States during World War II. The selective enforcement of the Sherman Act 
against foreign businesses that happen to get “caught within the jurisdiction” satisfies 
neither the U. S. defendants, nor the hapless foreign defendant, nor the antitrust 
enforcement authorities. See also U. S. v. Aluminum Company of America, 20 F. Supp. 
13 (S.D.N.Y. 1937). 


44 As witness the protests of various foreign governments in the currently pend- 
ing Oil Cartel case. See also Hansard, “U. S. Antitrust Process Beyond Our Borders,” 
Section on Antitrust Law, N. Y. State Bar Assn. Symposium (1954). 


45 Business Records Protection Act, Chapter 44, Revised Statutes, 1950, Vol. I, 
pp. 409-10. 
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method of enforcing extraterritorial remedial process is through the 
comity which foreign countries will extend to American antitrust 
judgments, and that comity is not likely to be extended in countries 
whose antitrust public policy differs from that of the United States 
or which have no knowledge of what the controversy is about, or in 
situations where vested foreign property interests are involved.” 
Thus, restrictive business practices in international trade cannot be 
counteracted by national action alone. 

A word should be said about the plight of the U. S. foreign 
trader, who has complained that antitrust policy in this country 
does not take proper account of the economic and legal realities 
of foreign trade, and of the fact that he is subjected abroad, both 
by legislation and business custom, to standards of commercial be- 
havior and pressures that are at variance with the competitive norms 
fostered by the Sherman Act. They have asked for reasonable and 
flexible antitrust standards in foreign trade that will take account 
of the many ways in which that trade differs from domestic commerce 
and have called for the application of more uniform standards.*? 

Thus, the United States Government is confronted with a “no 
man’s land,” one where its antitrust policy against international 
restrictive business practices cannot be effectively vindicated. The 
U. S. businessman engaged in foreign trade is caught “between the 
jaws” of stringent U. S. antitrust requirements, and countervailing 
foreign pressures and customs of a restrictionist character. In such 
a case the question to consider is whether both public and private 
interests might not well be the gainers from the establishment of an 
international forum which would permit all relevant economic facts 





46 See British Nylon Spinners v. Imperial Chemical Industries, 2 Eng. L.R. 780 
(C.A.), where the British court refused to give effect to patent relief decreed by the 
Federal District Court in U. S. v. Imperial Chemical Industries, 105 F. Supp. 215 
(S.D.N.Y. 1952), and the discussion of foreign trade and international law problems 
in Hansard, footnote 45 above; Haight, “International Law and Extraterritorial Ap- 
plication of the Antitrust Laws,” 63 Yale L.J. 639 (1954); Whitney, “Sources of 
Conflict Between International Law and the Antitrust Laws,” 63 Yale L.J. 655 
(1954); Carlston, “Antitrust Policy Abroad,” 49 Northwestern Univ. L. Rev. 569, 
573 35 seg. (1955); Timberg, “Antitrust and Foreign Trade,” 48 Northwestern Univ. 
L. Rev. 411 (1953). 


47 See Lockwood & Schmeisser, “Restrictive Practices in International Trade,” 11 
Law & Contemp. Probs. 663 (1946); Hale and Hale, “Monopoly Abroad,” 31 Texas 
L. Rev. 493 (1953). 
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and legal considerations to be objectively analyzed, in the framework 
of an approved minimum standard of antitrust performance. It is 
in this light that the Draft Convention proposed by the Ad Hoc 
Committee on Restrictive Business Practices should be viewed. 





Additional Remarks 


I belong to the rather old-fashioned school which, on issues of 
analysis, says that “One man with God is a majority.” Therefore, 
it may be a little bit beyond the point to make too much issue of 
the fact that this Draft Convention was originally approved by the 
Committee for Economic Development, the National Planning As- 
sociation, foreign trade organizations and foreign traders, and 
others.” This convention has also had the approval of a distin- 
guished alumnus of this university and member of the Attorney 
General’s National Committee, Wendell Berge,5° who has had some 
acquaintance with the administration of the antitrust laws. Con- 
gressman Reuss** and Dean Rostow of Yale Law School* and others 
have taken a different view from Mr. Montague.** 

I would like to read just a few sentences from still another com- 
mentator who says as follows: “American business will find consid- 
erable cause for encouragement in the proposals regarding restrictive 
trade practices affecting foreign and international trade which are 
contained in the proposals for consideration by an International Con- 





48 The following text represents additional remarks of Mr. Timberg, made at the 
conclusion of the Ann Arbor Session. 


49 See fns. 2, 3 and 4, above. 


50 See Report of the Attorney General’s National Committee to Study the Anti- 
trust Laws, pp. 98 et seq. 


51 See Hearings before House Judiciary Antitrust Subcommittee, 84th Cong., 1st 
Sess., Part I, Serial No. 3, pp. 187 et seg., 199 et seq. 


52 See fn. 50, above. A majority of the Attorney General’s National Committee 
decided that the Draft Agreement was not within the Committee’s jurisdiction, a 
procedural point which need not concern us. A substantial minority supported Prof. 
Rostow’s favorable views on the Draft Agreement. 


53 See, ¢.g., statement by Lawrence Apsey, Senate Judiciary Antitrust and Monop- 
oly Subcommittee Hearings, 84th Cong., 1st Sess., September 13, 1955. 
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ference on Trade and Employment signed on December 6, by repre- 
sentatives of the Governments of the United States and Britain.” 
Then follows a short summary of what the proposals were at that 
time and a conclusion which reads as follows: “Here at long last 
is a multilateral, international approach to which the governments 
of the United States and Great Britain are already committed, and 
which is hoped will receive the assent of all the other nations who 
are members of the United Nations Organization by which a world 
policy may be established regarding foreign and international trade. 

“This will be good news to American businessmen, who have long 
wearied of the uncertainties and the conflicts that in recent years 
have grown to intolerable proportions, because of the widely varying 
national policies in this field.” These statements are part of an 
address before a Symposium on Trusts and Cartels that was held at 
the Harvard Law School Forum in 1946, and it is the statement of 
Mr. Montague. 

I do not bring this statement up for any other reason than to 
suggest that perhaps there is still a basis of discussion somewhere in 
these proposals and something might still emerge of value. I respect 
every man’s right to analyze and consider a problem and change 
his mind with respect to basic considerations. I intend to do the same 
myself in the light of new information that may develop. 

As a U.N. consultant to the May, 1955 meeting of the Economic 
and Social Council, I collaborated with the U. S. and other delega- 
tions to the United Nations in the deliberations leading up to the 
resolution applauded by Mr. Montague. I can therefore say that 
my position is in accord with the policy expressed in that resolution. 
That resolution notes with satisfaction, if you will turn to page ten 
of Mr. Montague’s convenient document, that the reports of the 
secretariat (which I can assure you are read very carefullly) “indicate 
that a number of Governments have undertaken new measures, or 
strengthened existing measures, to prevent and control restrictive 
business practices or their harmful effects; and that there is a grow- 
ing awareness of the fact that, even though the precise form or effect 
of restrictive business practices differs throughout the world, these 
practices may have harmful effects on economic development, em- 
ployment and international trade.” As has been pointed out, this 
resolution was passed unanimously after four days of extensive con- 
sideration, in which every word was weighed by the delegations, and 
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I think it amounts to a statement of both U. N. and U. S. position 
that the situation has improved and has not deteriorated. 

The second relevant phase of this resolution is that the United 
Nations and the U. S. recognized “that national action and inter- 
national cooperation are needed in order to deal effectively with 
restrictive business practices affecting international trade.” 

I do not know of any method that will lead to increased inter- 
national cooperation that is more effective than the method that you, 
Dean Stason and Bill Bishop, have used, by bringing viewpoints 
together to see what there is of value in the past that supplies a 
guide for the future. 

To get to just one or two of the substantive points on which I 
think there can be clarification, I wish to point out something that, 
in the burden of trying to present the whole picture, I had neglected 
to say, which is that the administrative and organizational provi- 
sions of this Draft Convention do not have the same degree of finality 
that attaches to the more substantive provisions. Paragraph 43 of 
the Ad Hoc Committee’s report puts the situation clearly when it 
says that the committee feels “that whatever is of value in these 
proposals lies in the fact that they have emerged from full discussions 
by representatives of ten countries of varied problems and interests. 
It is not to be expected that any country would regard these proposals 
as entirely satisfactory, but they indicate lines on which it may be 
possible to resolve different national conceptions.” ** 

The composition of the United Nations committee entitles its 
conclusions to some respect. On it was not only Corwin Edwards, 
Chief Economist of the Federal Trade Commission, but the top man 
in the Canadian Combines Investigation administration. The com- 
mittee was chaired by Professor Svennilson of Sweden, who is a lead- 
ing economist and advisor to Swedish industries, and the author 
of a learned book on “Growth and Stagnation in the European 
Economy,” financed by the Rockefeller Foundation. The represen- 
tatives of Belgium and France were of the highest ranks of their civil 
service, “inspectors general of finance.” The British and other gov- 
ernments were represented by their Commercial Counselors, leading 
officials of the Board of Trade, and the like. 





S@ E/2380, Official Records: Sixteenth Session, Supplement No. 11, 30 March 
1953. 
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It seems most illogical to suppose that a committee consisting 
of the representatives of six industrial nations, and containing no 
representatives of the Soviet bloc, would have created a propaganda 
springboard for the Communists. I have already outlined the admin- 
istrative safeguards in the agreement that would insure against such 
a contingency.** Moreover, if we are to win the world’s esteem and 
friendship, it is not because we hold ourselves out as plaster saints who 
maintain our civil and economic liberties (including liberty of trade 
and commerce) in a flawlessly perfect condition, but because it is 
recognized that we aspire genuinely, in a human and not necessarily 
infallible way, to universally accepted ideals of economic and human 
freedom. Public, judicial or administrative procedures whereby we 
remedy, and on appropriate occasions chastise, departures from those 
ideals only serve to underscore the importance which we attach to 
those ideals. 

To me it has been a revelation to discover how much was under- 
stood of our antitrust problems by people abroad, such as two of 
the people who worked on this problem in the course of the United 
Nations deliberations, a Swede named Thorelli and a Britisher named 
Neale, who have either put out or are in the course of putting out 
books on the American antitrust laws that I can conscientiously 
recommend to every man in this room.5? 

I agree that there is a great problem presented by the existence of 
a politically constituted representative body, by way of protecting 
the interests of major trading countries. It may be that there ought 








55 See p. 429, above. 


56 Thorsten V. Kallijarvi, Acting Deputy Under Secretary of State for Economic 
Affairs, has stated that the State Department “believes that our policy of free compe- 
tition contributes to the respect with which American industry is held in the world. 
Our antitrust laws and policy are evidence to other countries that our aim is not to 
exploit but to compete, openly and fairly, to bring more and better goods and ser- 
vices to others at more reasonable prices. It is in this spirit that we reach out to 
the market places of the world. Of course, there will always be those who will 
slander our country and our industry with charges of ‘colonial exploitation,’ ‘eco- 
nomic imperialism,’ and the usual string of expletives; but our policy of free compe- 
tition is one of the most effective answers we have to such charges.” Senate Judiciary 
Antitrust and Monopoly Subcommittee Hearings, 84th Cong., 1st Sess., September 15, 
1955. 


57 Thorelli, “The Federal Antitrust Policy (Stockholm; also Johns Hopkins Press, 
1954). 
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to be, at the start, a multilateral convention involving, let us say, 
the seven major trading powers. I think that any approach that is 
going to prevail in this field is going to have to take into account 
the essentially political nature of antitrust and antitrust enforcement, 
even in this country. Therefore, the ultimate ideal—the type of think- 
ing that was envisaged in the United Nations report—is that of a 
Federal Trade Commission report, which is prepared by a staff of 
competent people who look up the facts and present a draft to a 
politically appointed, politically responsible commission, which then 
gives that report a final and a conscientious appraisal. 

Both on the international scene and on the national scene, I con- 
tinue to be surprised by the extent to which political representatives, 
be they on a national commission or an international agency, are 
guided by objective staff work and by objective considerations. I 
know how little a secretary of any international group is permitted 
to do in the United Nations; his entire activity is under the specific 
control of the group members. And yet there have been produced 
secretariat reports that represent good contributions to the under- 
standing of tise problem and the beginning steps for effective action. 
I think it is a problem that we have not licked completely in this 
country and certainly have not licked on the international stage, 
but I think it is within the area of faith and trial rather than that 
of outright rejection. 

One final comment—I suggest that if anybody would like to see 
what some of this national legislation is, it is available in the reports 
of the United Nations, as Mr. Montague has pointed out. It is 
available with very little commentary; the last two U. N. progress 
reports consist of no commentary at all by the Secretariat. In any 
event, legislative provisions speak for themselves. I would invite 
everybody, for example, to take a look at the United Kingdom 
Monopolies and Restrictive Practices Act, enacted only in 1948 after 
a century and a half of interregnum in the application of the restraint 
of trade doctrine of England, and to take a look at some of the excel- 
lent publications which that commission has turned out. 

This represents only a beginning, but some students of anti- 
trust law who are old enough to know remind me that the U. S. 
Government failed in six cases before it finally won its first antitrust 
victory when the Sherman Act was first passed. In 1895 it was 
decided that sugar manufacture was not even subject to handling 
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under the commerce clause, and a sugar trust was not within the 
jurisdiction of the Sherman Act.** 

We make progress from small beginnings. We need not be satis- 
fied only to remake the world. Despite the discouraging statement 
made by the U. S. delegation to the United Nations you should know 
that there were countries, such as Sweden, France, Norway, Belgium, 
India and Turkey, that were prepared to take positive action on the 
U. N. Committee’s report. 


58 U.S. v. BE. C. Knight Co., 156 U. S. 1 (1895). 











LIMITATIONS ON WHAT UN CAN DO SUCCESSFULLY: 
THE PROPOSED UN PROGRAM ON RESTRICTIVE 
BUSINESS PRACTICES 


by 


GitBert H. MontTacue* 


I 


Limitations on what UN can do successfully frequently raise 
problems in the drafting of international conventions in the economic, 
social, and human rights fields.’ 

One problem of special concern to the United States is the fact — 
that international conventions or proposed conventions often deal 
with matters primarily within the jurisdiction of the forty eight States 
of our Federal Union. 

Secretary Dulles has made clear that our Government will not 
sign or ratify a treaty that has the effect of imposing domestic reforms 
in the economic and social fields in this country and that, for this 
reason, the United States will not become a party to the Draft 
Covenants on Human Rights and to the Convention on Political 





* Member, New York Bar. 


1 Unlike the Federal and State Constitutions in the United States, the UN 
Charter is pretty lacking in unequivocal provisions defining what cannot be done 
under it. Throughout the UN Charter, its “aims” and “principles” and “purposes” are 
stated in such broad and sweeping generalizations, see for example the Preamble and 
Art. 1 and Art. 55, that they afford little if any guidance on this point. Art 2. of UN 
Charter provides that excepting enforcement measures under Chapter VII, “Nothing 
contained in the present Charter shall authorize the United Nations to intervene 
in matters which are essentially within the domestic jurisdiction of any state or shall 
require the Members to submit such matters to settlement under the present Charter. 

. .” (emphasis supplied). But this has not deterred the UN Commission on the 
Racial Situation in the Union of South Africa from stating in its recent Report A/250S, 
13 October 1953; “A general study of the provisions relating to the purposes and 
principles of the Charter and the powers and limitations of principal organs of the 
United Nations in carrying them out leaves no room for doubt that, under the 
Charter, the Assembly is empowered to undertake any investigations and make any 
recommendations to Member States that it deems desirable concerning the applica- 
tion and enforcement of the purposes and principles of the Charter, . . .”. As the 
provisions of the UN Charter are so indefinite in defining the limitations on what 
can be done under it, it seems elementary prudence for UN to avoid attempting to 
do what UN cannot do successfully. 
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Rights of Women. Similar problems arise for other Member Nations 
in UN like Australia and Canada, which are also Federal States. 

Another and broader problem in this field is the difficulty of 
concluding satisfactory treaties where there is no real agreement 
among UN Member Nations. 

This as I shall soon explain is the defect which just recently 
in May 1955 prompted the Economic and Social Council to resolve 
without a dissenting vote to postpone for an indefinite period any 
action upon the proposed UN Program on restrictive business prac- 
tices, unless and until the Secretary-General shall suggest further 
consideration of the matter at a later Session of the Council. 

Another example is the Draft Convention on Freedom of Informa- 
tion, which has been under consideration in various UN bodies for 
a number of years, and which is currently being discussed in the 
Economic and Social Council. In this case, there is a wide range 
of interpretation of the whole concept of freedom of information, 
with the United States at one extreme and the Soviet Union at the 
other. Our Government has long taken the position that a conven- 
tion under present circumstances would restrict rather than promote 
freedom of information. 

These and other inherent difficulties are preventing the United 
States from approving UN proposals such as the Genocide Conven- 
tion, the Bill of Rights Covenant, the Commission on International 
Commodity Trade, the Special UN Fund for Economic Develop- 
ment (“SUNFED”), and various conventions proposed by the Inter- 
national Labor Organization. 

A related problem is the attempt on occasion to conclude an 
international instrument of some kind in fields where non-govern- 
mental organizations should more appropriately assume responsibility. 
For some time the General Assembly considered the development of 
an international code of ethics for use of information personnel. 
United States Delegations repeatedly argued against the desirability 
of doing so. It was the view of our Government that the development 
of a code of ethics was not an appropriate subject for the General 
Assembly, and that this was a subject for information personnel to 
develop for itself. There was, however, considerable sentiment at 
several Sessions of the General Assembly favoring the convening of an 
international conference by UN to draft a text of such an international 
code of ethics. Information enterprises and national and international 
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associations, consulted did not in general favor such UN action. The 
General Assembly finally at its 1954 Session agreed with the United 
States that UN should not convene such a conference. 


II 


Limitations on what UN can do successfully are well illustrated 
by the recently proposed UN Program on restrictive business practices, 
on which the Economic and Social Council in May 1955 resolved 
without a dissenting vote to postpone any action for an indefinite 
period, unless and until the Secretary-General shall suggest further 
consideration of the matter at a later Session of the Council.* 





2 Report of the Ad Hoc Committee on Restrictive Business Practices to the 
Economic and Social Council (62 pp. typewritten and mimeographed), E/2380, 
E/AC.37/3, 30 March 1953. Accompanying the Ad Hoc Committee Report were 
the following 427 pp. accompaniments, which were prepared by Sigmund Timberg, 
Secretary of the Ad Hoc Committee, viz.: Analysis of Governmental Measures 
Relating to Restrictive Business Practices (135 pp. typewritten and mimeographed). 
E/2379, E/AC. 37/2, 30 March 1953; and Annex A—List of Documentation on 
Restrictive Business Practices Received from Governments (10 pp. typewritten and 
mimeographed) E/2379Add. 1, E/AC. 37/2Add. 1, 2 April 1953; and Annex B— 
Four Case Histories of Restrictive Business Practices (taken from official documents) 
(48 pp. typewritten and mimeographed) comprising electric lamps, titanium pigments, 
aluminum and metal products, E/2379Add. 1, E/AC. 37/2Add. 1, 2 April 1953; and 
Annex C—Text of National Legislation and Other Governmental Measures Relating 
to Restrictive Business Practices, Supplement No. 11B (234 pp. closely printed) 
E/2379Add. 2, E/AC. 37/2Add. 2. The members of the Ad Hoc Committee on 
Restrictive Business Practices were Belgium, Canada, France, India, Mexico, Pakistan, 
Sweden, United Kingdom, United States, and Uruguay. The resolution creating the 
Ad Hoc Committee E/Resolution 375 (XIII) was adopted September 13, 1951, at the 
13th Session of the Economic and Social Council. The members of the Economic 
and Social Council then were Belgium, Canada, Chile, China, Czechoslovakia, France, 
India, Iran, Mexico, Pakistan, Peru, Philippines, Poland, Sweden, Union of Soviet 
Socialist Republics, United Kingdom, United States, and Uruguay. The resolution 
E/Resolution (XVI)/23 adopted July 31, 1953 at the 16th Session of the Economic 
and Social Council deferred taking a vote on the above mentioned Report of the 
Ad Hoc Committee on Restrictive Business Practices until 1955. By resolution 
E/Resolution (XIX)/14 adopted May 26, 1955 without a dissenting vote at the 
Council’s 19th Session the Council “taking into account the fact that international 
action in this field would not be effective without sufficient support by Member 
States” postponed for an indefinite period any action on the above mentioned Report 
of the Ad Hoc Committee on Restrictive Business Practices for an indefinite period, 
unless and unti! the Secretary-General shall suggest further consideration of the 
matter at a later Session of the Council. 
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The prime purpose of this Program was to stimulate all Member 
Nations participating in the Program to adopt more drastic, compre- 
hensive, and vigilant laws and procedures against restrictive business 
practices. 

This purpose was wholly thwarted, however, by the remedial 
procedure prescribed by the Program. 

The utmost diversity prevails among nations regarding their laws 
and procedures against restrictive business practices.* 

Any participating Member Nation, however, even though it has 
few or no laws and procedures against restrictive business practices 
within its own jurisdiction, could have invoked against any other 
Member Nation the remedial procedure provided in the Program 
proposed to the Economic and Social Council in the Report of its 
Ad Hoc Committee, and the remedial procedure could require such 
other Member Nation to take action regarding any restrictive business 
practice within its jurisdiction, to the full extent of its laws and 
procedures. 

Note here the two catches in the remedial procedure, and the two 
advantages which the remedial procedure gave to the Member Nation 
that has few or no laws and procedures against restrictive business 
practices. 

A Member Nation that has few or no laws and procedures against 
restrictive business practices could invoke the remedial procedure 
against any other Member Nation that has drastic, comprehensive, 
and vigilant laws and procedures, and the remedial procedure could 
require such other Member Nation to take action regarding any busi- 
ness practice within its jurisdiction to the full extent of such other 
Member Nation’s drastic, comprehensive, and vigilant laws and pro- 
cedures. 

But when the Member Nation that has drastic, comprehensive, 
and vigilant laws and procedures turns about, and tries to reverse the 
situation, and invokes the remedial procedure against the Member 
Nation which has few or no laws and procedures, the remedial pro- 
cedure could not require the Member Nation that has few or no laws 
and procedures to take any action beyond the extent of its laws and 
procedures, which is practically nil. 





3 See Footnote 2 above 
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To a Member Nation that has few or no laws and procedures 
against restrictive business practices, therefore, the UN Program of- 
fered no inducement to adopt any drastic, comprehensive, and vigilant 
laws and procedures, for it already had the same right that every 
Member Nation had to invoke the remedial procedure, and that right 
being already complete could not be increased, while the exemption 
that it enjoys as a Member Nation that has few or no laws and 
procedures would be diminished by exactly the extent to which such 
Member Nation changed its course and adopted drastic, compre- 
hensive, and vigilant laws and procedures against restrictive business 
practices. 

Thus the remedial procedure completely thwarted the purpose of 
the proposed UN Program. 

The United States has the most drastic, comprehensive and vigilant 
laws in the world against restrictive business practices.* 

All other Member Nations have less drastic, comprehensive and 
vigilant laws, and some have only rudimentary, nominal, and non- 
enforced laws, and some have none at all.5 

It staggers the imagination to conceive the extent to which other 
Member Nations, especially those having only rudimentary, nominal, 
and non-enforced laws, could exploit the remedial procedure of the 
UN Program against the United States and the United States na- 
tionals.® 





4 See Footnote 5 below and documents cited in Footnote 2 above. 


S “Foreign Legislation Concerning Monopoly and Cartel Practices” (1952), Report 
of the State Department to the Subcommittee on Monopoly of the Senate Committee 
on Small Business, 1-252 and documents cited in Footnote 2 above. 


6 In June 1955 UN comprised 60 member nations. Of these, the United States 
and 5 other member nations each had trade over 3% of the world total, and the 
remaining 54 member nations in UN each had trade under 3% of the world total. 
In June 1955, therefore, the voting strength—or voting weakness—in UN of the 
United States and the 5 other member nations each having trade over 3% of the 
world total was 6-54. These figures are compiled from Annex A, the Share in 
World Trade of Individual Countries, pp. 1-9, in the Report of the Ad Hoc Com- 
mittee on Restrictive Business Practices to the Economic and Social Council (62 pp. 
typewritten and mimeographed), E/2380, E/AC. 37/3, 30 March 1953, see Footnote 2 
above. On Dec. 14, 1955, however, this 6-54 voting position of the United States 
and the 5 other member nations each having trade over 3% of this world total 
was radically reduced to 6-70 voting strength—or voting weakness—because the UN 
General Assembly on Dec. 14, 1955 elected to membership 16 new UN member 
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The trade of the United States and United States nationals is car- 
ried on wholly through what the UN Program called “private com- 
mercial enterprises.” 








nations each having trade under 3% of the world total. Next day the New York 
Times (Dec. 15, 1955) reported in its news columns: 


“United Nations, N.Y., Dec. 14—Increase of the United Nations membership will 
bring a revolution in voting patterns within the organization. 


“With four members of the Soviet bloc admitted the number of Communist votes 
will be almost doubled. With the others in the sixteen-nation package deal 
admitted the nations more or less neutral in the East-West conflict will increase 
to a quarter of the total membership. The voice of Asia, a whisper when the 
United Nations was founded, will be louder than that of any other continent. 


“The new line-up will bring a sharp acceleration in the rise to importance in 
world affairs of countries, once great, that fell behind the rest of the world in 
recent centuries. 


“With that rise has gone a diminishing influence of the nations that were the 
first to industrialize, and a shift in the chief objective of the United Nations— 
away from being primarily an instrument of collective security to becoming an 
instrument for political, social and economic advancement. 


“Term ‘Bloc’ Is Unpopular 


“The delegates at the United Nations do not like to talk in terms of ‘blocs’—like 
representatives in any body they prefer to let it appear that their positions are 
determined only by the particular interest of those they represent. 


“Nevertheless there are wide communities of interest between certain nations that 

are significant in determining voting alignments in this world body. And most 
of these areas of common interest have taken organizational form outside the 
United Nations. 


“The five Communist countries, for example, are closely tied together not alone by 
their respective Communist parties, but also by an intricate system of military 
alliances and economic agreements. 


“Forty-one of the strongly non-Communist, or at least anti-Soviet Union countries, 
are similarly linked together. And each major area has been formalized in such 
groupings as the Council of Europe, the North Atlantic Treaty Organization, the 
Organization of American States, the Middle East Treaty Organization and the 
Southeast Asia Collective Defense Treaty. 


“The neutralist nations found their expression through the Bandung Conference in 

Indonesia last spring—described by India’s Prime Minister Jawaharlal Nehru as 
‘essentially an experiment in co-existence.’ It tied together seventeen United 
Nations members—nine in Asia, two Negro states in Africa and six Arab states 
that also are linked through the Arab League. Despite its neutralist tenor it 
was attended by six countries with defense ties to the West. 






“Outside this system there are only a few maverick nations. The Union of South 
Africa has only the slimmest of ties to Britain through the Commonwealth. 
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The trade of many other Member Nations and their nationals is 
carried on by governmental monopolies and nationalized businesses 
which the proposed UN Program called “public commercial enter- 
prises.” 

The remedial procedure of the UN Program gave many more 
favors to “public commercial enterprises” than it gave to “private 
commercial enterprises.” 

The remedial procedure in the UN Program was fundamentally 
discriminatory against the United States and United States nationals 
and in favor of the governmental monopolies and the nationalized 
businesses of every other Member Nation. 





Israel and Sweden, leaning in sentiment to the non-Communist bloc, have found 
it politically more expedient to remain aloof. 

“Among the sixteen new members three fall into this uneasy category. Austria 
and Finland are bound by the peace treaties of World War II to international 
neutrality. Ireland, like South Africa, would be out of place on either side. 
“Four of the new members will join the Communist bloc—Albania, Hungary, 
Rumania and Bulgaria. This means that in the days ahead the Soviet Union 
can count on nine votes even should the rest of the organization be aligned 
against it—a much better showing in the eyes of the world than the old minority 
of five. 

“The anti-Soviet bloc, on the other hand, will be strengthened by three new 
members that have defense agreements with the West—lItaly, Portugal and Spain. 


“Gain Is Seen For Asians 


“But the greatest harvest will be reaped by the members of the Bandung Con- 
ference. Six of the sixteen new members were among its participants—Jordan, 
Libya, Ceylon, Nepal, Cambodia and Laos. Jordan and Libya will also help 
increase the weight of Arab League opinion on Middle East matters. 


“The divisions at the United Nations are not strictly concerned with power- 
politics, however. Increasingly the important issues are those involving colonial- 
ism, economic development and social services. For these are issues in which the 
Asian and African nations, and the countries of Latin America are deeply 
interested and can count on Communist support. 


“On these issues the United States and European countries that administer non- 
self-governing territories can muster a hard-core minority of only twelve. At 
best they can count on the support of only four of the new members—Portugal, 
Spain, Austria and Italy. All the other twelve will join with and reinforce the 
heavy majority that has in recent years brought about the transformation of 
the United Nations.” 


New York Times (Dec. 15, 1955). Events in UN from 1946 to 1955 which made 
these consequences inevitable are reviewed and analyzed in several other articles in 
New York Times (Dec. 11, 1955, Dec. 15 and Dec. 25, 1955). 
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Every nation, as has been stated, differs from every other nation 
regarding the text and the interpretation of its laws and procedures 
regarding restrictive business practices.* 

So deeply rooted are these differences in every nation’s economy, 
jurisprudence and national life that every nation, as a prime essen- 
tial of its sovereignty as a nation, tenaciously holds and stalwartly 
maintains all the peculiarities of its own laws and procedures on this 
subject.® 

It is a prime requirement of the comity of nations, therefore, that 
all nations shall respect one another’s differences in their laws and pro- 
cedures regarding restrictive business practices.? 

Since the proposed UN Program could not possibly hope to set 
up an agreed single standard of laws and procedures on restrictive busi- 
ness practices, it was plain that the furthest that the Program could go 
was to require that every participating Member Nation should take 
action against any restrictive business practice within its jurisdiction 
only to the full extent of such Member Nation’s own laws and proce- 
dures. 

It was also plain that as each nation is an independent sovereign, 
all decisions under the Program would have to be arrived at on a 
one-nation-one-vote basis, and all decisions so arrived at would have 
to be final and unappealable. This is exactly what the Program 
provided. 

Any such Program inevitably would be non-judicial, political, 
partisan, and heavily discriminatory and weighted against the United 
States and United States nationals.’® 





7 See Footnote 5 above. 


8 Clair Wilcox: “A Charter for World Trade” (1949, Macmillan) 105-112, also 
Footnote 4 above and Footnote 9 below. 


9 Lauritzen vy. Larsen, 345 U.S. 571 (1953), 575-593. 


10 See Footnote 6 above. How inevitably the proposed Program would be non- 
judicial, political, partisan, and heavily discriminatory and weighed against the United 
States and United States nationals has many times been shown in debates of the 
Economic and Social Council and in the Economic and Financial Committee (Second 
Committee) of the UN General Assembly. The so-called anti-capitalistic bloc in 
UN, led by the Soviet Union and its satellites, systematically assails the United 
States, and charges that its antitrust prosecutions and agitation against cartels are 
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Each of these inevitable defects was greatly aggravated, however, 
because the Program went further, and on the pretense of attaining 
a semblance of unity, on a subject in which the widest differences 
are inescapable, the Program picked up from loose generalizations 
scattered throughout the Preamble and Articles of the UN Charter a 
melange of “objectives,” and these were written into the Program 
as criteria for deciding what business practices would be held to be 
restrictive under the Program, and under the Program these decisions 
would have had to be arrived at on a one-nation-one-vote basis, and 
all decisions so arrived at would have to be final and unappealable. 

How hopelessly loose, indefinite and vague were the criteria for 
deciding what business practices would be held to be restrictive under 
the Program can be shown by quoting from the Program. 


IV 


Any Member Nation participating in the Program could file a 
complaint against the United States simply charging that a United 
States national is engaged in a business practice which such Member 
Nation alleges is harmful in that it hinders or retards one or more 
of such Member Nation’s nationals in attaining any of the following 
“objectives” viz: 





the smoke-screen by which the United States hopes to divert attention away from 
what the Communistic bloc claims are the United States’ own self-confessed and 
conclusively-proved monopolistic economy, and its own imperialistic ambition to 
dominate the economy of other nations. See in the Economic and Social Council, 
547th Meeting, Sept. 12, 1951, Mr. Nosek (Czechoslovakia), pp. 621-625, and Mr. 
Birecki (Poland), pp. 628-630; 548th Meeting, Sept. 12, 1951, Mr. Arkadiev 
(Soviet Union), pp. 635-636; 549th Meeting, Sept. 13, 1951, Mr. Saksin (Soviet Union), 
p. 643; 742nd Meeting, July 30, 1953, Mr. Blusztajn (Poland), pp. 242-243; 744th 
Meeting, July 31, 1953, Mr. Morozov (Soviet Union), pp. 259-260. See in the 
Economic and Financial Committee (Second Committee) of the General Assembly 
of the United Nations, 246th Meeting, Dec. 20, 1952, Mr. Arkadyev (Soviet Union), 
pp. 330-331; 267th Meeting, Oct. 28, 1953, Mr. Nosek (Czechoslovakia), pp. 113-114; 
281st Meeting, Nov. 30, 1953, Mr. Birecki (Poland), pp. 185-186, and Mr. Nosek 
(Czechoslovakia), pp. 186-188. How continuously successful this anti-capitalistic 
bloc is, in marshalling against the United States large majorities in UN on any 
issue in which envy and hatred of the United States and its economy can be 
exploited in UN debates was again shown on Nov. 29, 1955, when only 11 other 
UN member nations supported the United States in a fruitless effort to amend a 
resolution which would sanction every UN member nation in expropriating on its 
own terms concessions of natural resources now operated by United States nationals 
in any UN member nation. See news article in New York Times (Nov. 30, 1955). 
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reduction of barriers to trade 
access to markets 


access to . . . products 
access to . . . productive facilities 
economic development, industrial . . ., particularly in under- 


developed areas 

economic development,. . . agricultural, particularly in under- 
developed areas 

greater . . . production 

more efficient production 

increased income 

greater consumption 

the elimination of discriminatory treatment in international trade 

a balanced . . . world economy 

a... expanding world economy 

mutual understanding . . . in the solution of problems arising in 
the field of international trade in all its aspects 

mutual . . . co-operation in the solution of problems arising in 
the field of international trade in all its aspects (See Ad Hoc 
Com. Rep., Draft Articles of Agreement, Preamble) 

expansion of production 

expansion of . . . trade (See Ibid, Art. 1, par. 1, see also Ad Hoc 
Com. Rep., par. 16) 

employment (See Ad Hoc Com. Rep., par. 15) 

higher standards of living 

full employment 





conditions of economic . . . progress 

conditions of economic . . . development 

conditions of . . . social progress 

conditions of . . . social . . . development (See Ad Hoc Com. Rep., 
par. 16) 


Conversely, in the case of a complaint against any Member Nation 
other than the United States, each of these “objectives” would afford 
to such Member Nation and its nationals a complete escape for any 
business practice which the organization administering the Program 
might decide was a practice that was conducive to that particular 
“objective.” 
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The reason why the United States and its nationals are the only 
Member Nation and nationals that cannot avail themselves of this 
escape is because the Program obligates all United States nationals 
to comply with all United States antitrust laws and procedures, see 
Chapter II above, and numerous decisions of the Supreme Court of 
the United States have established that no “objective” of this character 
can be a defense against any of the United States antitrust laws. 

The provisions of the Program with respect of these “objectives” 
are grammatically loose and obscure, but the interpretations placed 
on them throughout this address are amply supported by the inter- 
pretations of these provisions contained in the Report of the Ad Hoc 
Committee.” 

Since the organization that would administer the Program would 
be the Representative Body comprising all the Member Nations par- 
ticipating in the Program, or an Executive Board elected by the 
Representative Body, the Representative Body or the Executive Board 
would make all decisions as to whether the United States national is 
or is not engaged in a restrictive business practice forbidden by the 
Program, and as to how the provisions of the Program shall be inter- 
preted and enforced, and since their decisions would be unappealable 
and final and binding upon the United States and United States na- 
tionals, it follows that the UN Program would mean only what the 
Representative Body or the Executive Board decided it means, regard- 
less of any express language to the contrary in the Program, for the 
United States would have only one vote in the Executive Board (if 
the United States were elected to the Executive Board by the Rep- 
resentative Body) as against all the other Member Nations comprising 
the Executive Board, and the United States would have only one vote 
in the Representative Body, as against the seventy five votes of the 
other Member Nations which may participate in the UN Program.™ 

It is easy to see, therefore, how readily a complaint against the 
United States, charging that a United States national is engaging 
in a restrictive business practice as defined by the proposed UN Pro- 
gram, could be exploited against the United States and United States 
nationals.** 





11 See especially Ad Hoc Com. Rep. pars. 17-19. 
12 See Footnotes 5 and 6 above. 
13 See Footnotes 5, 6 and 12 above. 
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Vv 


All nations, even those having undeveloped economies, try in their 
respective governments to insure that all questions regarding business 
transactions and practices shall be decided by an adjudicating proce- 
dure that in theory at least shall be judicial, impartial, non-partisan 
and non-political. 

This universal pattern of adjudicating procedure for deciding 
questions arising from business transactions and practices is rejected 
in the adjudicating procedure of the proposed UN Program. 

The persons who will represent their respective Member Nations 
in the Representative Body and its Executive Board will in most if not 
all instances be the same persons who will represent their respective 
Member Nations in the UN General Assembly. 

The same partisan, political and non-judicial viewpoint that jus- 
tifiably characterizes the attitude of such persons as representatives 
of their respective Member Nations in the UN General Assembly can- 
not fail to characterize their attitude as the representatives of their 
respective Member Nations in the Representative Body and the Execu- 
tive Board in deciding complaints under the proposed program. 

How very differently UN proceeds when UN wishes to insure a 
judicial, impartial, non-partisan and non-political adjudicating tribunal 
is shown by the strict requirements prescribed by the provisions of 
the UN Charter regarding its principal judicial organ, which is the 
International Court of Justice, see Statute of the International Court 
of Justice, Arts. 1, 3, 4, 6, 16, 17, 20, 31. 

The pattern of the adjudicating procedure in the proposed UN 
Program can be pictured by the following: 

Under present United States laws, the final adjudicating authority 
regarding all cases charging a violation of the antitrust laws is the 
Supreme Court of the United States, which can review decisions of 
the United States Court of Appeals, the United States District Courts, 
and the Federal Trade Commission, all of which are in all respects 
subject to all the constitutional safeguards in the Constitution of the 
United States. 

Imagine now that the Constitution of the United States is abolished, 
and that the Supreme Court of the United States, the United States 
Courts of Appeals, the United States District Courts, and the Federal 
Trade Commission are also abolished. 





ee 





a0 se wae 


oe 


UN LIMITATION AND PROPOSED PROGRAM 453 


Imagine also that all powers and duties of all branches of the 
United States Government, legislative, executive and judicial, are all 
vested in a Representative Body, comprising forty eight representatives, 
one from each of the forty eight states of the United States, each of 
whom is selected to be the partisan, political and non-judicial spokes- 
man for the State he represents. 

Imagine also that the Representative Body has final authority to 
determine all cases charging a violation of the antitrust laws and that 
all decisions of the Representative Body shall be final and unappealable 
and binding upon everybody, and therefore that all laws shall mean 
only what the Representative Body decides they mean, regardless of 
any express language to the ‘contrary in those laws. 

Imagine also that there is an Executive Board, comprising say 
eighteen representatives, each of whom is a partisan, political and 
non-judicial spokesman selected by the forty eight partisan, political 
and non-judicial representatives in the Representative Body for the 
express “objectives” of being the spokesman for one of the “different 
types of economies and degrees of economic development” and “broad 
geographical areas” of the forty eight States of the United States. 

Imagine also that all powers and duties of the Representative Body, 
to the extent that the Representative Body does not reserve them 
to itself, may be exercised by an Executive Board. 

This pictures the pattern of the adjudicating procedure of the 
proposed UN Program regarding restrictive business practices.'* 





14 Since the furthest that the proposed UN Program could go was to require that 
every participating Member Nation should take action against any restrictive business 
practice within its jurisdiction only to the full extent of such Member Nation’s own 
laws and procedures, see Chapter II in the text of this address, it is odd that nowhere 
in the Report of the Ad Hoc Committee or any of its voluminous accompaniments, 
see Footnote 2 above, which the Ad Hoc Committee submitted in support of the 
vast, multi-national, bureaucratic apparatus of its proposed Program, was there 
any reference to the easy way by which the State Department of the United States has 
many times achieved this simple purpose, by negotiating and inserting in an ordinary 
treaty of friendship, commerce and navigation a simple single paragraph in substan- 
tially the following form: “The two parties agree that business practices which 
restrain competition, limit access to markets or foster monopolistic control, and which 
are engaged in or made effective by one or more private or public commercial enter- 
prises or by combination, agreement or other arrangement among such enterprises 
may have harmful effects upon commerce between their respective territories. 
Accordingly, each party agrees upon the request of the other party to consult with 
respect to any such practices and to take such measures as it deems appropriate with 
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VI 


This partisan, political and non-judicial adjudicating procedure, 
and this unappealable, final and binding character of all the decisions 
adopted by the one-nation-one-vote procedure of the Representative 
Body that comprises all the Member Nations participating in the 
Program, and this one-nation-one-vote procedure of the Executive 
Board elected by the Representative Body, are not corrected by provid- 
ing that ‘‘an adequately staffed executive secretariat . . . would examine 
complaints, screen out those which did not have an adequate basis,” 
and that “the preparation of the reports” on the complaints would be 
“the special responsibility of an advisory staff of independent experts, 
selected for their competence, integrity, open-mindedness and impar- 
tiality as individuals.” 

All these assurances regarding “competence, integrity, open-mind- 
edness and impartiality” are nullified by the provisions of the Proposed 
UN Program which vest “final authority” in the Representative Body 
and the Executive Board to overrule any action by the secretariat or 
any report of the Advisory Staff (Ad Hoc Com. Rep., Draft Articles 
of Agreement, Arts. 10 and 11), and expressly require the Advisory 
Staff in all its “functions” to conform strictly “to policies and rules 
prescribed by the Representative Body” and “to any limitations estab- 
lished by that Body” (Ibid. Art. 15). 

The Advisory Staff would be helpless, therefore, to “exercise its 
functions in complete independence,” and would always be a vassal 
of the Representative Body and the Executive Board, both of which 
will inevitably be partisan, political, non-judicial and heavily weighted 
against the United States and United States nationals. 

A vassal and helpless Advisory Staff, which can always be over- 
ruled by the Representative Body and the Executive Board, and is 
always governed by these masters, cannot possibly infuse any judicial, 
impartial, non-partisan and non-political character into the Representa- 
tive Body and the Executive Board, which inevitably will be partisan, 
political, non-judicial and heavily weighted against the United States 
and United States nationals. 





a view to eliminating such harmful effects.” See for example the United States 
Treaties of Friendship, Commerce and Navigation with Israel, Italy, Denmark, Greece 
and Japan referred to in “Treaties of Friendship, Commerce and Navigation”, Execu- 
tive Report No. 5, pp 6-7, Senate Committee on Foreign Relations, July 17, 1953, 
83rd Cong., Ist Sess. 
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VII 


Can it be that there are ulterior purposes behind the vast multi- 
national, bureaucratic apparatus proposed in this UN Program? 

Throughout the Program, the terms “decide” and “decision” are 
used to describe the action which the organization administering the 
Program would take in respect of complaints under the Program. 

But in the very last sentence of the very last Article in the Draft 
Articles of Agreement proposed by the Program, it is stated that 
“the terms ‘decide’ and ‘decision’ as used in Articles 1, 3 (except 
in paragraphs 3 and 5), and 5 do not determine the obligations 
of Members, but mean only that the Organization reaches a con- 
clusion.” (Ad Hoc Com. Rep., Draft Articles of Agreement, Art. 20, 
par. (d).) 

The inevitable consequences of using these terms “decide” and 
“decision” would be three-fold viz: 


(1) It would enable the organization administering the Program 
to publicize its “decisions” throughout the world as “decisions” that 
were “decided” by a duly authorized organization of UN, thus stig- 
matizing throughout the world the Member Nation and its nationals 
complained of, as having been “decided” to be guilty of restrictive 
business practices by a “decision” of a duly authorized organization 


of UN. 


(2) This world-wide calumny and stigma resulting from publiciz- 
ing these “decisions” would affront every Member Nation whose laws 
and procedures regarding restrictive business practices do not con- 
form to the “decision” of the organization administering the Program, 
and would violate the comity of nations, and the respect that every 
nation owes to every other nation as regards its own laws and proce- 
dures regarding all business practices that are within its own jurisdic- 
tion. 


(3) This affront would be all the more outrageous because every 
Member Nation participating in the Program does so in reliance upon 
the representation expressly stated in the Program that the Program 
obligates no Member Nation to go beyond its own laws and proce- 
dures to prevent restrictive business practices within its own jurisdic- 
tion, see Chapters II and III above. 
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VIII 


The argument that “economic activities which are internationally 
integrated cannot be effectively regulated by a legal system which 
has attained only nationwide integration” is conclusively answered 
by scores of successful and effective decrees which the Attorney Gen- 
eral has obtained in prosecutions under the Sherman Act against 
scores of “internationally integrated” cartels. (Report of the Attorney 
General’s National Committee to Study the Antitrust Laws, March 
31, 1955, Washington, D. C., 105-106. ) 

The argument that the proposed UN Program would break down 
the foreign legal barriers which in a very small percentage of cases 
may have presented occasional difficulties in Sherman Act prosecutions 
of “internationally integrated” cartels is conclusively refuted by the 
express language of the proposed UN Program, which obligates no 
participating Member Nation to go beyond its own existing laws and 
procedures to prevent restrictive business practices within its own 
jurisdiction (Ad Hoc Com. Rep., Draft Articles of Agreement, Art. 
5, par. 1; Ibid., Art. 3, par. 8; Ibid., Art. 5, par. 4; Ibid., Art. 8, 
par. 3; see also Ad Hoc Com. Rep. par. 16), see Chapters II and 
III above. 

It is noteworthy that during the many months while the proposed 
UN Program was being considered by the Attorney General’s National 
Committee to Study the Antitrust Laws, before that Committee finally 
dropped this item from its agenda, neither the Attorney General nor 
any official in the Antitrust Division of the Department of Justice 
suggested to the Attorney General’s National Committee that the 
proposed UN Program would be necessary or useful in coping with 
“internationally integrated” cartels. (Report of the Attorney General’s 
National Committee to Study the Antitrust Laws, March 31, 1955, 
Washington, D. C., 105-106.) 

Still more extraordinary are the following arguments that have 
been advanced in support of the proposed UN Program: 


“The U. S. businessman engaged in foreign trade is caught ‘be- 
tween the jaws’ of stringent U. S. antitrust requirements, and 
countervailing foreign pressures and customs of a restrictionist 
character. In such a case the question to consider is whether 
both public and private interests might not well be the gainers 
from the establishment of an international forum which would 
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permit all relevant economic facts and legal considerations to be 
objectively analyzed, in the framework of an approved minimum 
standard of antitrust performance. It is in this light that the 
Draft Convention proposed by the Ad Hoc Committee on Re- 
strictive Business Practices should be viewed.” 


Nothing in the proposed UN Program can possibly save “the 
U. S. businessman engaged in foreign trade” from “the jaws of 
stringent U. S. antitrust requirements,” see Chapters II-VII above. 

The Draft Articles of Agreement in the Ad Hoc Committee Report 
expressly provide that each Member Nation shall deal with restrictive 
business practices within its jurisdiction only “in accordance with its 
constitution or system of law and economic organization” (Draft 
Articles of Agreement, Art. 5, par. 1; see also Ibid., Art. 3, par. 8 
“in accordance with their respective laws and procedures,” also Ibid., 
Art. 5, par. 4 “in accordance with its constitution or system of law 
and economic organization,” also Ibid., Art. 8, par. 3 “provided that 
due regard is had to their legal and constitutional systems,” see also 
Ad Hoc Com. Rep., par. 16.) 

If the “stringent U. S. antitrust requirements” do not “permit all 
relevant economic facts and legal -considerations to be objectively 
analyzed,” see Chapter IV above, what possible avail can it be to “the 
U. S. businessman engaged in foreign trade” that “all relevant eco- 
nomic facts and legal considerations (can) be objectively analyzed” 
in the additional, collateral and superimposed procedure of the vast, 
multi-national bureaucratic apparatus that is built into the proposed 
UN Program? 

“The U. S. businessman engaged in foreign trade” is certainly 
doomed to painful disappointment, if he is induced to view the pro- 
posed UN Program in “this light” in which its sponsors have presented 
it. 

IX 


This proposed UN Program regarding restrictive business practices 
was Officially disapproved by the United States Representative to UN 
in his official statement addressed to the Secretary-General in March 
1955 as follows: ** 





18 Official statement addressed by the United States Representative to UN to the 
Secretary-General, who by Resolution 487 (XVI) adopted July 31, 1953 by the 
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“The United States Government has given careful and exten- 
sive consideration to the proposals of the dd Hoc Committee on 
Restrictive Business Practices. 

“In doing so, it has evaluated the Committee’s proposals in 
the light of whether they would be effective in eliminating restric- 
tive business practices which interfere with international trade. 

“It has noted the substantial differences which presently exist 
in national policies and practices in this field and it has been 
drawn to the conclusion that these differences are of such magni- 
tude that the proposed international agreement would be neither 
satisfactory nor effective in accomplishing this purpose. 

“In order to recommend action against cartel practices, the 
proposed international body would be required not only to find 
that such practices exist but that they have harmful effects on 
production or trade in the light of very general criteria. 

“This latter determination would be extremely difficult for 
a body of governmental representatives to make in the light of the 
susbtantial divergences in approach previously referred to, and, 
in the opinion of the United States Government, would likely 
result in the condoning of restrictive practices or in no agreement 
by the international body on the disposition of complaints brought 
before it. 

“In addition, since action under the proposed agreement 
would be primarily a matter of enforcement procedures under 
national laws, the present stage of development of national legis- 
lation offers little hope that recommendations of the international 
body could be effectively carried out. 

“While encouraged by the progress which has been made in 
recent years in this field, the United States does not feel that the 
point has been reached at which a broad international arrange- 
ment of the type proposed by the Committee could be successfully 
implemented. 

“The elimination of harmful restraints on international trade 
and the furthering of the development of free competitive enter- 








Economic and Social Council was requested to transmit to Member Nations “for 
examination and comment, the report of the Ad Hoc Committee on Restrictive 
Business Practices and the Secretariat’s analysis of governmental measures relating to 
restrictive practices, prepared by the Secretary-General in accordance with Council 
resolution 375 (XIII)”, see Footnote 2. 
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prise continue to be basic objectives of this country’s economic 
policy. In the present circumstances, however, the endeavour to 
effectuate a plan of international co-operation along the lines 
envisaged by the current proposals might well prejudice rather 
than promote the attainment of these objectives. 

“Tt is therefore the opinion of the United States Government 
that present emphasis should be given not to international organ- 
izational machinery but rather to the more fundamental need of 
further developing effective national programmes to deal with 
restrictive business practices, and of achieving a greater degree 
of comparability in the policies and practices of all nations in their 
approach to the subject.” 


During the debate of the Economic and Social Council on this 
proposed UN Program in the May 1955 Session of the Council the 
United States position was further elucidated by the United States 
Representative to the Council as follows:** 


“The success of an undertaking of this kind depends funda- 
mentally upon the extent to which we are all guided by a common 
economic philosophy. Similarly, that common economic philoso- 
phy must be implemented by comparable legislation and enforce- 
ment. 

“During recent years commendable progress has been made 
by a number of nations in developing effective programs in this 
field. 

“However, it is the opinion of my Government that the essen- 
tial degree of comparability in national approach, legislation 
and enforcement procedures has not at the present time been 
achieved. 

“Indeed, the diversity which exists in national practice is 
clearly reflected in the report prepared by the Secretariat in 1953. 

“Under the present circumstances my Government believes 
that to attempt to formulate and carry out a plan of international 
co-operation along the lines envisaged by the current proposals 
might well prejudice rather than promote the attainment of the 
desired objectives. 





16 United States Mission to UN: Press Release No. 2161, May 23, 1955. 
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“In this connection I should like to refer specifically to one 
of the fundamental difficulties presented by the suggested Agree- 
ment under consideration. 

“The basic purpose of the Agreement as set forth in Article 1 
would be that measures should be taken to prevent restrictive 
business practices affecting international trade ‘which restrain 
competition, limit access to markets, or further monopolistic con- 
trol whenever such practices have harmful effects on the expansion 
of production and trade.’ Hence the test would be not whether 
a practice restricts competition. Rather the standard would be 
whether the restriction of competition is harmful. Moreover, the 
draft Agreement does not provide adequate guidance as to the 
criteria for determining whether restrictive business practices 
are harmful or not. 

“My Government believes that a great deal of basic difficulty 
lies hidden in this word ‘harmful.’ There is no consensus among 
nations at the present time as to its interpretation and meaning. 
So far as we can see, the test of harmfulness contained in the 
proposals of the Committee could range as a matter of interpreta- 
tion all the way from an approximation of the United States 
viewpoint to a general acceptance of restraints on competition as 
beneficial to trade. Given the wide differences of views among 
countries, it is therefore uncertain what would or could be done 
under this agreement. It is obvious that there would be uncer- 
tainty and misunderstanding. 

“IT am emphasizing this point because I want to make it clear 
that the basic problem is not the wording of the proposed agree- 
ment or differences in economic and legal phraseology among 
countries. It is rather that a sufficient degree of agreement on 
fundamentals does not now exist. 

“As time goes on we sincerely hope there will be progress 
in this field. Indeed, the modern industrial world is still in its 
infancy. Recognition of the scope of restrictive business practices 
and the study of their implications is comparatively recent. The 
establishment of governmental programs to deal with them is 
relatively new. Few countries have had much experience with 
such programs to curb restrictive practices, and many nations 
have not yet made a beginning. Nevertheless, a great deal of 
progress has been made during the past decade. This progress is 
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encouraging—and it is continuing. Many countries are now en- 
gaged in considering their domestic policies, and in developing 
legislation and administrative technique for dealing with prob- 
lems of this kind. From this progress, which inevitably draws 
on the exchange of ideas among countries, it seems reasonable 
to expect that we shall gradually achieve a more common ap- 
proach to this problem. 

“In the meantime, the United States, though not supporting 
a proposal for an international organization as recommended by 
the Committee, will continue to cooperate with other govern- 
ments in dealing with restrictive business practices. With grow- 
ing awareness of the problem, much can be done through normal 
diplomatic channels and through technical assistance. 

“In conclusion the United States does not believe that a pro- 
posal of the nature set forth in the report of the Ad Hoc Com- 
mittee should be adopted.” 


X 


These official statements by the United States Representative to 
UN and the United States Representative to the Economic and Social 
Council, which show so clearly some of the limitations on what UN 
can do successfully, are well reflected in the resolution which the 
Council adopted on May 26, 1955 without a dissenting vote, in which 
the Council “taking into account the fact that international action 
in this field would not be effective without sufficient support by 
Member Nations” postponed for an indefinite period any action on 
the proposed UN Program on restrictive business practices, unless 
and until the Secretary-General shall suggest further consideration 
of the matter at a later Session of the Council. The resolution stated :?7 


“The Economic and Social Council, 


“Having considered the reports prepared by the Secretary- 
General and the Ad Hoc Committee on Restrictive Business Prac- 
tices, and the comments transmitted by Governments, specialized 
agencies, inter-governmental organizations and non-governmental 





17 Resolution on Restrictive Business Practices adopted by the Economic and 
Social Council, item 12. 19th Session, 26 May 1955, E/Resolution (XIX)/14. 
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organizations pursuant to Council resolutions 375 (XIII) and 487 
(XVI), 

“Noting with satisfaction that these reports indicate that a 
number of Governments have undertaken new measures, or 
strengthened existing measures, to prevent or control restrictive 
business practices or their harmful effects; and that there is a 
growing awareness of the fact that, even though the precise form 
or effect of restrictive business practices differs throughout the 
world, these practices may have harmful effects upon economic 
development, employment and international trade, 

“Recognizing that national action and international co-opera- 
tion are needed in order to deal effectively with restrictive business 
practices affecting international trade, but taking into account 
the fact that international action in this field would not be effec- 
tive without sufficient support by Member States, 


“1. Reaffirms its continuing concern with the existence in 
international trade of restrictive business practices which have 
harmful effects on the attainment of higher standards of living, 
full employment and conditions of economic and social progress 
and development ; 


“2. Urges Governments to continue the examination of re- 
strictive business practices with a view to the adoption of laws, 
measures and policies which will counteract such effects; 


“3. Recommends to Member States to continue to com- 
municate to the Secretary-General information concerning laws, 
measures and policies adopted by them in respect to such restric- 
tive business practices; 


“4. Requests the Secretary-General: 


“(a) To circulate to Member States any further information 
received from Governments; 


“(b) To circulate to Member States the views of appropriate 
inter-governmental bodies and agencies in respect of this question; 


“(c) To assist in making such arrangements—at the request 
of interested Governments—as may be appropriate to enable them 
to avail themselves of any opportunities to share the experience 
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gained in countries having an established body of law and prac- 
tices in this field; 


“(d) To suggest further consideration of the matter at a 
later session of the Council; and for this purpose, to continue to 
summarize information concerning restrictive practices in inter- 
national trade and to prepare a bibliography on the nature of 
restrictive business practices and of their effect on economic de- 
velopment, employment and international trade.” ™ 





18 Comments favoring, and comments and action opposing, the UN Program 
proposed by the Ad Hoc Committee on Restrictive Business Practices were collected 
by a Committee of the American Branch of the International Law Association, and 
were cited in the submittal by the spokesman of that Association to the Non-Govern- 
mental Organizations Committee of the Economic and Social Council at its 19th 
Session on May 16, 1955. From this and other sources the following compilation 
has been prepared: 

(1) Comments Favoring the Proposed UN Program 

Corwin D. Edwards, Regulation of Monopolistic Cartelisation 14 Ohio St. L.J. 252 
(1953); and Sigmund Timberg, Restrictive Business Practices, 2 Am. J. Comp. L. 445 
(1953). Mr. Edwards was the United States Representative in the Ad Hoc Committee 
throughout its existence in 1951-1953, and Sigmund Timberg became the Committee's 
full-time Secretary several months after the Committee was created, and collaborated 
with the Committee throughout the preparation of the Ad Hoc Committee Report, 
and prepared the voluminous accompaniments of the Report, see Footnote 2 above. 


(2) Comments and Action Opposing the Proposed UN Program 


Kopper, The International Regulation of Cartels—Current Proposals, 40 Virginia L.R. 
1005 (1954); Carlston, Antitrust Policy Abroad, 49 Northwestern U.L. Review, 569, 
725-733 (1954-55); and Domke, The United Nations Draft Convention on Restrictive 
Business Practices, 4 International and Comparative L. Quarterly 129 (1955); State- 
ment opposing the Ad Hoc Committee Report on Restrictive Business Practices, 
adopted by the National Foreign Trade Council, May 25, 1953; Report opposing 
the Ad Hoc Committee Report on Restrictive Business Practices, adopted by a 
Subcommittee of the Committee on Antitrust Problems in International Trade in the 
Section of Antitrust Law of the American Bar Association, July 1953; Report opposing 
the Ad Hoc Committee Report on Restrictive Business Practices, adopted by the 
Committee on International Trade Regulation and Impact of Antitrust Laws on 
Foreign Trade in the Section of International and Comparative Law of the American 
Bar Association, August 6, 1953; Report opposing the Ad Hoc Committee Report on 
Restrictive Business Practices, adopted by the Committee on International Restrictive 
Business Practices in the Section of Antitrust Law of the American Bar Association, 
January, 1955; Resolution opposing the Ad Hoc Committee Report on Restrictive 
Business Practices, adopted by the House of Delegates of the American Bar Association, 
“February 21, 1955; Report opposing the Ad Hoc Committee Report on Restrictive 
Business Practices, adopted by the Foreign Commerce Department Committee of the 
Chamber of Commerce of the United States on International Control of Restrictive 
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XI 
Is it fair to say that the UN Program proposed by the Ad Hoc 
Committee on restrictive business practices was rejected because the 


Truman Administration was succeeded in 1953 by the Eisenhower 
Administration? 





Business Practices, January 1955; Policy Declaration opposing the Ad Hoc Com- 
mittee Report on Restrictive Business Practices, adopted by the Caamber of Com 
merce of the United States at its Annual Meeting May 2-4, 1955; Statement opposing 
the Ad Hoc Committee Report on Restrictive Business Practices, issued by the Law 
Department of the National Association of Manufacturers, March 3, 1955; Statement 
opposing the Ad Hoc Committee Report on Restrictive Business Practices, submitted 
to the UN Secretary-General by the Chamber of Commerce of the United States, 
E/2612, Add. 2, 4 April 1955; Statement opposing the Ad Hoc Committee Report 
on Restrictive Business Practices, submitted to the UN Secretary-General by the 
International Chamber of Commerce, E/2612/Add. 2, 4 April 1955; Statement 
opposing the Ad Hoc Committee Report on Restrictive Business Practices, submitted 
to the UN Secretary-General by the National Association of Manufacturers, E/C 
2/420, 25 April 1955. 
(3) Some Conclusions 

In the foregoing May 16, 1955 submittal to the Non-Governmental Organizations 
Committee of the Economic and Social Council by the Committee of the American 
Branch of the International Law Association, the spokesman for that Association noted 
that the Report of the Attorney General’s National Committee to Study the Antitrust 
Laws, March 31, 1955, pp. 98-108, showed that a majority of the Attorney General's 
National Committee felt that the proposed UN Program regarding restrictive business 
practices lay outside the scope of the Attorney General’s National Committee. Con- 
tinuing, this May 16, 1955 submittal in behalf of the International Law Association 
stated: “The reports which the UN Secretariat has published during the past six 
months in response to the request of the Economic and Social Council seem to 
substantiate the fact that there is still very little acreement as to how the inter- 
national community should approach the problem of restrictive business practices. . . . 
It is true that there are many similarities between the laws of Canada and the United 
States on restrictive business practices but beyond that there is little similarity. Even 
though the United States and the United Kingdom have common law backgrounds, 
it is obvious that there has not been a substantial amount of agreement between the 
two nations as to the nature of restrictive business practices or on how to deal with 
them either internally or in the international sphere. . . . The comments received 
by the UN Secretary General from Governments, Specialized Agencies, Intergovern- 
mental Orzanizations, and Non-Governmental Organizations as of May 1, 1954 do 
not reflect as yet any substantial amount of detailed analysis of the legal aspects 
and workability of the UN proposals. Furthermore, it is notable that only eight 
governments submitted any comments at all. As might be expected, the limited 
number of comments on such a complicated program varied considerably. It is clear, 
however, that there still exist wide differences of opinion on how the problem of 
international restrictive business practices should be approached. This is even more 
clearly indicated in the Report on Current Legal Developments in the Field of 
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It will be hard to convince the country that the Eisenhower 
Administration is disloyal to UN, and that it favors restrictive busi- 
ness practices in international trade. 

Is it not fairer to face up to the following facts: 

Every nation, as has been stated, differs from every other nation 
regarding the text and interpretation of its laws and procedures re- 
garding restrictive business practices, see Chapter II-III and VII- 
VIII above and Footnotes 2-10 below. 

This fact is plainly apparent from the laws and court decisions 
of the United States and foreign nations compiled in the Ad Hoc 
Committee Report and the 427 pp. accompaniments prepared by 
the Committee’s Secretary, see Footnote 2 below. 

This fact was emphasized by the United States Representative 
to the Economic and Social Council in the May, 1955 session of the 
Council, see Chapter IX above. 

This fact is so uncontradicted and irrefutable that it is wholly 
unrealistic for the Ad Hoc Committee and the sponsors of the pro- 
posed UN Program to indulge in misleading statements and exag- 
gerations regarding the degree in which the American concept of 
competition and antitrust enforcement is being accepted by other 
nations, see comments by the United States Representative to UN 
and the United States Representative to the Economic and Social 
Council in Chaper IX above. 

Many times throughout 1953-1955 this proposed UN Program 
has been earnestly and hopefully studied by many well-qualified 
businessmen and lawyers, who have regretfully been forced to the 
conclusion that they must register their disapproval, and their dis- 
approval has now been emphatically endorsed by a long succession 
of business and legal organizations, including the National Foreign 
Trade Council, the American Bar Association, the Chamber of Com- 
merce of the United States, and the International Chamber of 
Commerce, see Footnote 18 below. 





Restrictive Business Practices recently published by the Secretariat of the UN.” In 
conclusion this May 16, 1955 submittal stated: “The proposad plan of the Ad Hoc 
Committee raises the fundamental question whether it is wise to attempt to estab- 
lish international machinery to handle restrictive business practices where there is 
so little evident basic agreement. Before asking the United Nations to undertake 
sweeping action in the field of restrictive business practices, it is essential that there 
be greater accord among the family of nations on the national level on economic 
and legal approaches to the problem.” 
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The reasons why this proposed UN Program was rejected were 
stated by the United States Representative to UN in March 1955, 
see Chapter IX above, and by the United States Representative to 
the Economic and Social Council in May 1955, see Chapter IX 
above, and were stated in the Resolution adopted without a dissenting 
vote by the Economic and Social Council on May 26, 1955, see 
Chapter X above. 

These reasons were not trivial, see Chapter I-X above. 

Many times throughout 1953-1955 these reasons were publicly 
stated, without refutation from any member of the Ad Hoc Com- 
mittee Report, see Footnote 18 below. 

Whenever a plan can be proposed that will be truly practicable 
for correcting restrictive business practices in international trade, 
there will be no lack of American support for it. 

Many times in recent years the State Department has shown the 
way to a highly practicable plan for correcting restrictive business 
practices in international trade by the short and simple method of 
inserting a brief and appropriate paragraph in a succession of bi- 
lateral treaties, see Footnote 14 below. 

The preliminary steps that must first be taken, before any multi- 
national plan can become practicable, have already been outlined 
at length by the United States Representative to UN, and the United 
States Representative to the Economic and Social Council, and were 
reiterated in the Resolution adopted without a dissenting vote by 
the Economic and Social Council on May 26, 1955, see Chapters IX 
and X above. 

Instead of impugning the motives of these responsible officials 
in UN and in the United States Delegation, is it not better to imple- 
ment the constructive and common sense suggestions which these 
officials have outlined? 

Instead of sulking because these officials have rejected the multi- 
national proposed UN Program as being impracticable, is it not better 
to make progress in the direction now being followed by the United 
States State Department? 

Is it not better to support wholeheartedly the highly practicable 
plan of correcting restrictive business practices in international trade 
by the short and simple method of inserting a brief and appropriate 
paragraph in a succession of bilateral treaties, see Footnote 14 below? 


BUSINESS METHODS AND ANTITRUST POLICY: 
THE AUTOMATIC CANTEEN CASE 


by 


Marx S. MAssEL 
R. JAMES GORMLEY 


(Continued from our November Issue.) 


PROPOSED JOINDER OF BuYER AND SELLER 


Apparently Mr. Justice Frankfurter was bothered by the heavy 
burden he had placed on the FTC in requiring that it establish a 
negative in its cases against buyers—by an affirmative showing that 
the seller’s costs did not justify the price difference. Therefore, he sug- 
gested, in a reasonable vein, that the Commission might find it conve- 
nient to join buyers and sellers in the same proceedings.*°? The Com- 
mission would be better able to evaluate both seller's and buyer’s 
defenses of cost justification more efficiently in a single proceeding. 

This suggestion was a variation of other proposals, made before 
the opinion, that the statute be amended to make joinder of sellers 
compulsory in proceedings against buyers.""° The proponents seemed 
to think that this would relieve buyers of part or all of the burden 
of cost justification by shifting it to their sellers..7* At the same time, 
they wished to avoid a requirement that the FTC show that there is no 
cost justification. The joinder proposal has been reiterated since the 
opinion in the name of good administration.” 

To understand the joinder idea, it is necessary to differentiate the 
several contexts under which it has been proposed. 





109 346 U. S. at 79. 


110 Oppenheim, Federal Antitrust Legislation: Guideposts to a Revised National 
Antitrust Policy, 50 Mich. L. Rev. 1139, 1208 (1952); Note, 65 Harv. L. Rev. 1461 
(1952). 


111 Austern, Dealing with Uncertainties, CCH Antitrust Law Sym. 343, 361 (1954) 
(which assumes that joining the seller will solve the problem in cases in which F. T. C. 
“thinks it can put” the cost burden on the buyer, and suggests that such cases would 
involve strong suspicion or “coercion”; id. at 360). 


112 Note, 29 Ind. L. J. 236, 250-51 (1954). It is apparently accepted by the Attor- 
ney General’s National Committee to Study the Antitrust Laws, as part of its general 
approval of the Canteen decision. Report * * *, 195-7. 
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1. One of the first suggestions of joinder presupposed the continued 
vitality of the FTC theory in the Canteen case, as approved by the 
Court of Appeals."** On that assumption, there was merit in the 
proposal because the case against buyers and seller would have been 
basically the same under the FTC theory,™** except for the buyer’s 
knowledge of the lower price. The buyer would usually have had 
to depend upon the seller’s cost defense, which might be largely out 
of the buyer’s control. But, in many cases, the buyer’s chances of 
dismissal would have been better than if it had to “go at it alone.” 


2. Another pre-opinion proposal was for a legislative amendment 
(a) requiring joinder and (b) placing the cost burden on the seller, 
but not on the buyer or the FTC."** If the seller’s cost defense failed, 
the FTC would have to prove “actual knowledge” by the buyer. But 
this proposal might have left both FTC and buyer in dead center in 
some proceedings with neither required to go forward with evidence 
of the seller’s justification or non-justification, respectively.’*® 





118 Joinder was expected to alleviate the buyer’s position by “giv[ing] the sellers 
a greater incentive to cooperate with the buyer in establishing cost justification”; 65 
Harv. L. Rev. at 1462. 


114 A recent repetition of the joinder proposal assumes that the Supreme Court 
upsets only the rule on knowledge and not on introducing evidence of costs; 29 Ind. 
L. J. at 240, 247, 249, 250. 


115 Oppenheim, note 110 supra. 


116 Professor Oppenheim proposed that “If the seller * * * fails to defend, or fails 
to sustain the burden of proving cost justifications, then * * * the Commission [must] 
further show * * * that the buyer acted * * * with actual knowledge of lack of cost 
justification * * * [T]he Commission places an indefensible burden of proof upon the 
buyer when it proceeds against the buyer alone. The burden of proving cost justifica- 
tion should be placed upon the seller * * *” SO Mich. L. Rev. at 1208-9. We inter- 
pret “actual knowledge of lack of cost justification,” in the light of the full statement 
to refer to the seller’s failure to prove justification. If those words really mean that 
the cost justification burden should be on the F. T. C., then joinder has no usefulness 
for the reasons stated in the subsequent discussion. 

One other proposal prior to the Supreme Court opinion is hard to classify, but 
seems to parallel Professor Oppenheim but without resorting to legislation: 

“The F. T. C. theory] put upon the buyer the burden of proving the seller’s costs 
which as a practical matter he could neither know or obtain. Would it not be 
better administration to name both buyer and seller in the same proceeding, and 
to seek to develop a rule, built on solid evidence rather than resort to presump- 
tion, that would in effect make receipt synonymous with coercion in Section 2(f) ?” 
Austern, Tabula in Naufragio, CCH Antitrust Law Symposium, 105,117 (1953). 
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3. After the Supreme Court’s decision in the Canteen case, the 
effect of the proposal for a joinder is quite different from what its 
effect would have been under the Court of Appeals decision. Under 
the Canteen holding, the FTC in a proceeding against the buyer must 
prove not only that cost justification does not exist but also that the 
buyer knew that cost justification did not exist. Therefore, the Com- 
mission’s case against a buyer differs substantially from its case against 
a seller who must prove cost justification as a defense under Section 
2(b). 

Thus, when we consider the application of joinder in detail, its 
attractiveness vanishes. Fundamentally, it begs the question on the 
issue of knowledge and it is inconsistent with the Canteen decision. 
Following the decision, seller's and buyer’s responsibilities are dif- 
ferent, the proof against them is different, and the context of important 
factual data is different. 

It is true that if the seller should prove cost justification in a joined 
proceeding, both seller and buyer would win. However, if the seller 
should make such proof in a separate proceeding, the FTC would 
not proceed against the buyer at all. 

On the other hand, a seller’s failure to establish cost justification 
would not satisfy the Commission’s procedural burden in a case against 
the buyer. Under Canteen, Commission counsel must introduce evi- 
dence to establish an affirmative conclusion—that the prices paid by the 
buyer were in fact not cost-justified. Consequently, joinder does not 
facilitate the proceeding against the buyer. 

Joinder would create danger of inefficiency, confusion and preju- 
dice to buyer or seller or both. There would be continued tangles over 
what Commission counsel should prove against which respondent, what 
he had proved against them, what evidence properly applied to either, 
and what the same evidence might mean when applied as to each. 
Even with due safeguards, the real danger is that through sheer com- 
plexity, the proof against the buyer or the seller might inadvertently 
swing the case against the other. 

If a seller should fail to prove cost differences and the buyer 
is shown to be aware of superficial similarities of service between it 
and other customers paying higher prices, there is increased likelihood 
that the FTC might find against the buyer. This may be true even 
though in a proceeding against the buyer alone the Commission might 
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have concluded there was no case.’*7 For example, if Canteen had 
been joined with Curtiss, the latter’s poor showing on the cost issue 
might have prejudiced Canteen’s position both before the Commission 
and in the courts.""* 

There are many types of situations in which a joinder of buyer 
and seller would be unfair. Consider the following illustrations: 


1. The buyer feels that the seller’s evidence of cost justification 
was presented ineffectively. Because of the seller’s control of the cost 
evidence, the buyer is in no position to bolster the issue. In a separate 
proceeding, buyer would be confident that the FTC’s use of the same 
evidence would be inadequate to carry the FTC’s burden. Or the buyer 
might have enough evidence to throw doubt on the FTC proof that no 
cost justification exists. 


2. Seller wants to avoid expensive litigation and is willing to work 
out a consent settlement. But buyer wants to defend itself. For pur- 
poses of the proceedings, seller directly or tacitly admits the existence 
of facts about which there may be doubt, and which buyer denies. 


3. Seller and buyer cannot agree on a common theory of de- 
fense."*° For example, a buyer wants to defend on the ground that 
the FTC cannot prove absence of cost savings. Seller prefers to rely 
on another justification, e.g., changing market conditions. Joinder 





117 This tendency could work against Commission counsel as well as against re- 
spondents, as in the case in which seller fails to carry its burden of costs, and the 
F. T. C. fails to carry its burden of costs against the buyer. The latter is likely to 
strengthen an appeal by the seller attacking the cost findings against it. 


118 See text of paragraph at note 63 supra. 


119 There are a variety of justifications and defenses on which one respondent 
might want to rely. For example, seller claims it acted in good faith and thought it 
was meeting a competitive price. Buyer knew that there was no competitive price to 
meet; it is aware that Commission counsel can show this. Consequently it claims a 
lack of knowledge that the seller’s price was unjustified. On its part, seller knows 
it cannot cost-justify its price. A conflict of testimony among respondents is likely. 
As one respondent denies that one or more transactions were in interstate commerce, 
while the other defends on a basis which necessarily admits that they were. 

Justifications include: (a) cost; (b) changing market conditions; (c) meeting com- 
petition in good faith. Other defenses include: (1) none of questioned sales in course 
of inter-state commerce; (2) no purchasers at a higher price; (3) sales of service rather 
than a commodity; (4) difference in grade or quality; (5) sales in question were for 
use or resale outside of the United States; (6) absence of substantial effect on com- 
merce. Conceivably there are other justifications or defenses not enumerated in the 
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here would be confusing. It may cast an unfair reflection upon both 
defenses because of their apparent inconsistency. 

The keen tactical opportunities presented by potential conflicts be- 
tween buyers and sellers might tempt the FTC Bureau of Litigation 
to use joinder extensively. But such exploitation of joinder would 
hardly fit the quasi-judicial mantle of the Commission.**° Such ex- 
ploitation would, we are confident, negate the affirmative attitudes 
of the Commission itself. For, as FTC Chairman Edward F. Howrey 
has pointed out on many occasions, the Commission feels that its 
task is much broader than using tactical skills to win cases. Further, 
“while good administration requires a zeal and vigor in the prosecu- 
tion of the statutes committed to the Commission, it likewise requires 
a balanced approach consistent with the whole body of anti-trust 
law.” 33 

Since Mr. Justice Frankfurter’s suggestion of joinder is not in 
full harmony with the holding, it may provide an attractive tool for 





statutes. See concurring opinion in Moore v. Mead Service Co., 190 F. 2d 540, 542 
(10th Cir. 1951), vacated, 340 U. S. 944 (1951). 

In some cases, the adoption of different defenses would not create conflict but would 
make joinder useless. 


120 Treble damage plaintiffs have been permitted to join sellers and buyers in 
actions under §2(a) and (f). Note 51 supra. Rule 20(a) of the Federal Rules of Civil 
Procedure permits joinder of defendants in cases involving (1) the same transactions 
or occurrences and (2) any common questions of law or fact. Some of the questions, 
though not necessarily the crucial ones, could probably be the same as between seller 
and buyer. Section 20(b) authorizes the judge to “order separate trials * * * to pre- 
vent * * * prejudice;” use of this authority would be especially appropriate in these 
cases. 


121 Edward F. Howrey, The Federal Trade Commission and the Administrative 
Process, Address before the Section of Antitrust Law of the New York State Bar Asso- 
ciation, New York, Jan. 28, 1954. See also the following addresses by Mr. Howrey: 
Federal Trade Commission Decisions, delivered before the Section of Antitrust Law of 
the American Bar Association, April 2, 1954; and an address before the Texas Bar 
Association, San Antonio, July 2, 1954. 

“I want to stress the fact that the Commission seeks compliance, not punishment. 
In order to accomplish this the lawyers, economists and accountants representing 
the Commission must approach each case in a spirit of fair play; they must be 
governed by the statute and the facts of the particular case, not by preconceived 
ideologies or theories. Representatives of business must approach the problem in 
the same spirit; they must place public interest ahead of private advantage.” 
Edward F. Howrey, Revaluation of Commission’s Responsibilities, in U. of Mich. 
L. School, Federal Antitrust Laws, 202, 210 (1954). 
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those who wish to blunt the edge of the decision. Here, we feel, is a 
clear-cut illustration of the substantial burden that administrative agen- 
cies and the bar should carry: the need to clarify legal issues of eco- 
nomic significance by explaining the intricacies of modern business 
methods to the courts. 

Neither the theory nor the application of joinder were explored 
in any Commission proceeding or subsequent litigation. In the his- 
tory of Section 2(f) up to this writing, the FTC has issued nineteen 
complaints. In four of them, buyers were joined with sellers. Since 
three of the complaints were not contested by the respondents, there 
is no information indicating whether the joinder had any particular 
significance.’** The fourth complaint is quite recent. The hearing 
examiner issued an initial order of dismissal of the buyer because of 
the Supreme Court holding in Canteen.’** Nine of the other com- 
plaints bore some factual relation to complaints in separate proceed- 
ings against sellers under Section 2(a)."** The candy industry pro- 
ceedings illustrate a method of dealing with buyer and seller without - 
joining them. Of course, evidence developed in one proceeding may 
be introduced in another. 





122 Pittsburgh Plate Glass Co. and Golf Ball Manufacturers Ass’n, note 41 supra; 
American Oil Co., 29 F. T. C. 857 (1939) (oil company sold at less than posted tank- 
wagon price; buyer sold to retail customers gasoline ostensibly purchased for its taxi- 
cab fleet). 





123 Sylvania Electric Products, Inc., note 103 supra (respondent Sylvania, radio 
tube manufacturer, sold radio tubes to respondent Philco, largest radio manufacturer, 
granting special discounts, rebates and allowances). 


124 Safeway Stores, Inc. and The Kroger Co., note 103 supra (dismissed), buyers 
and Fruitvale Canning Co., F. T. C. Dkt. 5989, seller, complaints issued May 14, 1952; 
buyers were charged with inducing discriminatory prices from various suppliers of a 
number of types of grocery merchandise and seller was one of the suppliers charged 
with such a discrimination; see CCH Tra. Reg. L. Rep. 11,334 (F. T. C. 1953) (bills 
of particulars). American Motor Specialties Co., Inc., F. T. C. Dkt. 5724, buyer, and 
Bohn Aluminum & Brass Corp., F. T. C. Dkt. 5720, Standard Motor Products, Inc., 
F. T. C. Dkt. 5721, Whitaker Cable Corp., F. T. C. Dkt. 5722, and Moog Industries, 
Inc., F. T. C. Dkt. 5723, sellers, complaints issued December 20, 1949. Borden-Aichlen 
Auto Supply Co., Inc., F. T. C. Dkt. 5766, D&N Auto Parts Company, Inc., F. T. C. 
Dkt. 5767, buyers, and C. EZ. Niehoff & Co., F. T. C. Dkt. 5768, Federal-Mogul Corp., 
F. T. C. Dkt. 5769, E. Edelmann & Co., F. T. C. Dkt. 5770, Namsco, Inc., Dkt. 5771 
(order CCH Tra. Reg. L. Rep. 711,373 (F. T. C. 1951)), sellers, complaints issued 
May 1, 1950. The last two sets of proceedings involve joint buying organizations buy- 
ing automotive products and supplies at lower prices and suppliers. selling to them. 
The other three instances are the Canteen, Curtiss and Brach proceedings. 
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Tue CoNnTENT OF KNOWLEDGE 


What factors should be considered in determining whether a buyer 
knows that his seller’s price is illegal? The question calls for an ap- 
preciation of the operations of the market together with the factors 
affecting prices and buyer-seller relationships when the purchase was 
made. For knowledge cannot be absolute in any area of human af- 
fairs, including the law. Further, any equitable evaluation of human 
conduct should be founded on an understanding of what men normally 
know or can be reasonably expected to find out at the time.*** 

The importance of this requirement—to understand the state of 
current knowledge—can be demonstrated in many fields of law. Should 
a doctor be held responsible for the effect of a drug on a patient with 
a complicating factor which has not been discovered previously by 
medical scientists? Could it be contributory negligence to sell an 
iron casting with a hidden defect before X-ray and supersonic tests 
were devised? 

The Robinson-Patman Act presented a distinctly novel issue of 
knowledge when Section 2(f) was written. What do buyers know 
about their sellers’ prices; what prices are charged to other buyers; 
how frequently are prices changed; what differences are there in 
quality, risk or service? What do buyers know about their sellers’ 
costs? More specifically, what do they know about differences in their 
sellers’ costs of doing business with various customers? Each of these 
questions carry a postscript: what information should put a prudent 
man on notice that he should inquire further? 








125 There is abundant case law, both civil and criminal, on the meaning of knowl- 
edge and related words appearing in statutes. Regardless of other differences of inter- 
pretation, the cases indicate uniformly that a person should know of things he ob- 
served or experienced or had the opportunity and duty to observe or experience to the 
extent that they would convey information to him. 

Southern Ry. Co. v. Bonner, 141 Ala. 517, 37 So. 702 (1904) considered a state 
statute requiring train engineers to stop at track crossings “and not proceed until they 
know the way to be clear.” The court construed the provision as requiring knowledge 
that the way was free from such obstructions as the engineer could reasonably expect 
to occur, but not from unusual or extraordinary obstructions. 

The National Banking Act imposed pesonal liability on directors who “knowingly 
violate or knowingly permit” violations of the Act. Directors were absolved for lia- 
bility for misstatements of a bank's financial condition because “where by law a re- 
sponsibility is made to arise from the violation of a statute knowingly, proof of some- 
thing more than negligence is required, that is, that the violation must in effect be 
intentional.” Yates v. Jones National Bank, 206 U. S. 158, 180 (1907). 
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Knowledge of cost differences encompasses a veritable maze of 
problems. To begin with, the analysis of a buyer’s state of knowledge 
of costs requires a full understanding of the seller’s state of knowledge. 
If sellers do not know how to analyze their own cost differences, or in 
fact do not do so, what fair burden can be placed on buyers? Is the 
behavior of costs so predictable that an experienced buyer can be pre- 
sumed to know his seller’s cost differences? Does a buyer generally 
know enough about the procurement methods of others who purchase 
from the same supplier to be able to gauge cost differences considering : 
differences in product specifications and requirements, size of order, 
size of shipment, how much time and service is required for salesmen 
to make the sale, future requirements to accept returned goods, lab- 
oratory work for other customers to aid them in determining which 
items will best suit their needs, etc.? 

We maintain that a reasonable interpretation of “knowingly” in 
Section 2(f)—an interpretation which will support the national policy 





A number of state statutes have prescribed civil or criminal penalties for bankers 
receiving deposits with knowledge that the bank is insolvent. Liability depends upon 
whether the circumstances should apprise them of the fact; People v. Clark, 329 Tl. 
104, 160 N. E. 233 (1928) (conviction of directors and officers reversed); Golds- 
worthy v. Anderson, 92 Colo. 446, 21 P. 2d 718 (1932) (civil, no liability). Whether 
directors who were familiar with the bank’s affairs were actually aware of insolvency 
is a fact question to be determined from the circumstances; White v. Poole, 272 S. W. 
1021, 1028 (Mo. App. 1925) (civil, liable). “The word, ‘knowledge’ has no technical 
meaning * * * It is a word in popular use, and its import is well understood. Knowl- 
edge may be obtained from many sources and in many ways, and is furnished or 
obtained by a variety of facts and circumstances. But, generally speaking, when we 
say that a person has knowledge of an existing condition, we mean that his relation 
to it, his association with it, his control over it, his directon of it are such as to give 
him actual personal information concerning it ;” Parrish v. Commonwealth, 136 Ky. 77, 
123 S. W. 339, 346-7 (1909) (conviction) and Howard v. Whittaker, 250 Ky. 836, 64 
S. W. 2d 173 (1933) (civil, election contest). 

A statute made corporation officers and directors liable for knowingly consenting to 
the incurring of corporate indebtedness in excess of the amount permitted by law. In 
the absence of evidence from which actual knowledge could be inferred, inattention or 
neglect was not enough. Parsons v. Rinard Grain Co., 186 Ia. 1017, 173 N. W. 276 
(1919). 

A federal statute provided that “any person who knowingly purchases or receives 
in pledge * * * from any soldier, clothes or other property” which the soldier had no 
right to sell or pledge, had committed a criminal offense. Defendant pawnbroker took 
four overcoats in pledge from men in soldier’s uniforms. Defense: good faith belief 
that men were discharged soldiers. The issue was stated to be whether defendant 
knew or should have known men were soldiers. United States v. Koplik, 155 Fed. 919 
(S. D. N. Y.. 1907) (instructions to jury; guilty verdict). 
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of promoting competition—requires an appreciation of the general state 
of knowledge in the market. For without such an appreciation it would 
be impossible to develop equitable assumptions about the knowledge 
that a buyer may be charged with. There is no organized encyclopedia 
of information covering this general state of knowledge today. There- 
fore, equitable administration of Section 2(f) can be achieved only 
through long, hard deliberation and testing by the FTC, the bar and 
the courts. We feel that this can be developed reasonably only 
through a combination of general economic studies and a “common- 
law” case-by-case development. 

The burden of showing knowledge. The Supreme Court’s gen- 
eral holding on the burden of showing costs and the buyer’s knowledge 
thereof disposed of the issues presented by the Canteen case. Because 
of the novelty of the case, only the general problem of what consti- 
tutes a violation of Section 2(f) was considered. Therefore, the nature 
and amount of evidence necessary to sustain the burden was neither 
briefed nor argued. However, Mr. Justice Frankfurter felt it desirable 
to announce dicta on the nature and amount of evidence necessary 
to charge buyers with knowledge that their sellers’ prices violated the 
a 

The Justice offered the suggestion that the FTC can make its 
prima facie case by showing: that the buyer knew that his methods 
and quantities of purchase were the same as those of his competitor; 
or that the buyer should have realized that the cost savings arising 
from differences in methods or quantities of sale could not have been 
enough to justify the price differentials. Such a “buyer can fairly be 
charged with notice that a substantial price differential cannot be 
justified.” 7*7 

Now, these rules of thumb assume that a buyer can examine the 
internal cost structure of his supplier through ordinary market observa- 
tions. If this assumption were correct, the Justice’s dicta would be 
serviceable enough. However, even the Justice shows great doubts 
about such an assumption. For, in the very paragraph in which he 
offers the suggestion, he says, “Proof of a cost justification being what 





126 346 U. S. at 79-81. It may have been a retort to the statement in the dissent 
that the majority require the F. T. C. to “prove what lay in the buyer’s mind.” 346 
U. S. at 85. 


127 346 U. S. at 80. 
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it is, too often no one can ascertain whether a price is cost-justified.” 3** 
Indeed, the holding of the case itself is based on the consideration 
“that the buyer does not have the required information, and for good 
reason should not be required to obtain it.” #9 

The use of “knowingly” by Congress must be considered against 
this background. The statute itself reflects Congressional opinion that 
costs are too cormplicated to be analyzed by outsiders. Thus, Congress 
provided in Section 2(b) that (as interpreted) a seller must introduce 
affirmative evidence of its cost defense. As the legislative history shows, 
this provision was founded on a conviction that even the FTC, with 
all of its expert knowledge and access to records, should not be com- 
pelled to present affirmative proof of a seller’s costs. 

Cost savings can arise from a myriad of conditions, many of which 
pertain to internal operations which are not ordinarily known to the 
buyer. Thus, the buyer’s orders may enable the seller to purchase 
his own materials at lower prices. They may permit special low-cost 
manufacturing runs. It may be cheaper to make deliveries to a given 
buyer because of his equipment and location. Such related costs as 
distribution services and production planning may be correspondingly 
low. The type of scheduling required by a given buyer’s orders may 
permit the manufacturer to fill his order on more efficient machinery. 
In general, many, if not most, cost savings available to a manufacturer 
are not “visible to the naked eye” of an outside purchaser. 

Even if a buyer sees some superficial indicators of a lack of cost 
savings, how should he use his “knowledge”? Should he insist on 
paying a higher price, or should he rely on the information only to 
the extent of asking the seller if the price can be justified. Can he rely 
on the seller's representations? Many sellers have reason to misinform 
buyers deliberately. Some would be afraid of losing the sale. Others 
would wish to conceal their net profits to protect their bargaining 
position. 

Parts of the Canteen opinion recognize that independent relation- 
ships between buyers and sellers could be impaired by an apparent 
legal support for a powerful customer’s insistence that his seller di- 
vulge inside information. This surely indicates a need for caution. Else, 





128 346 U. S. at 79. 


129 346 U. S. at 78. 
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the drive to enforce Section 2(f) may indirectly encourage strong com- 
panies to dominate suppliers. Needless to say, such a result would be 
hard to reconcile with the policy behind Section 2(f) itself: to protect 
sellers against the aggressive domination of strong customers. 

This well-intentioned dicta appears premature, even though it has 
the uncritical blessing of the Attorney General’s antitrust commit- 
tee.129* The FTC and the courts will ultimately have to decide what 
they can reasonably expect a buyer to know. If this determination 
is to provide a practicable guide to everyday business behavior, it will 
take substantial investigation and testing. Further, unless the Act is 
changed, these solutions cannot depend solely on the expertness of the 
FTC. For courts in private suits for damages under the Act will have 
to use roughly the same standards. 

Knowledge and the burden of showing costs. The relationship 
between the burden of proving knowledge and the burden of showing 
costs presents many knotty and tenuous problems. As Mr. Justice 
Frankfurter pointed out, in resolving the procedural burden on the 
balance of convenience, “It would not give fair effect to §2(b) to 
say that the burden of coming forward with evidence as to costs and 
the buyer’s knowledge thereof shifts to the buyer as soon as it is shown 
that the buyer knew the prices differed.” °° [Emphasis added.] 

The opinion alludes to these two separate components as part of a 
single procedural burden of showing “knowledge on the buyer’s part 
that the prices cannot be justified” and it is in that way that the burden 
is ordinarily described.**? It is not to be read as subordinating costs 
to knowledge.*** Even if the circumstances are shown which fairly 





129a Report of the Attorney General’s National Committee to Study the Antitrust 
Laws, 195-7 (1955). 


1380 346 U. S. at 79. 


131 346 U. S. at 80. Sylvania Electric Products, Inc.. CCH Tra. Reg. L. Rep. 
711,585, 25,181 (F. T. C. 1953, 1954) (buyer dismissed); The Kroger Co., CCH Tra. 
Reg. L. Rep. 711,513 (F. T. C. 1953) (dismissed); Note, 53 Col. L. Rev. 1009, 1010 
(1953). 


132 This is shown by the “balance of convenience” rationale which would place the 
burden on the F. T. C. in all cases in which it has better access to evidence than the 
buyer. See text at note 95 supra. There is further confirmation in the dissent of Mr. 
Justice Douglas: 

“The Court’s construction not only requires the Commission to show that the price 
discriminations were not justified; it also makes the Commission prove what lay 
in the buyer’s mind.” 346 U. S. at 85. 
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put the buyer on inquiry of the seller’s costs, it must be shown also 
that in fact the cost savings failed to justify price differences. 

The Canteen case did not call for any decisions about how the 
two elements are related to each other. Nor did it call for any deter- 
minations about the nature of the FTC proof that cost differences 
do not justify price differences. Accordingly, we have no guides con- 
cerning the relationships between the nature of the cost proof required 
of a seller under Section 2(b) and the cost proof required of the FTC 
in a proceeding against a buyer under Section 2(f). 

The two elements, knowledge and cost differences, cannot be re- 
garded as entirely separate. The nature of the relationship between 
buyer and seller, as well as the nature of the negotiations themselves, 
must be taken into account before the burdens of proof can be de- 
veloped. For example, compare Buyer A who did not know the seller 
before he made the purchase cited in the complaint with Buyer B 
who effectively controls the seller, has full access to his cost records 
and can instruct him to make special cost studies. 

Another set of circumstances which might affect the two burdens 
of proof might be found in the nature of the negotiations. Suppose 
the seller had expressed grave doubts about cost justification and the 
two parties made a joint study of costs. The FTC might be strongly 
influenced by the fact that the buyer, in good faith, believed that the 
joint study did show justifiable cost savings; or, contrariwise, that the 
buyer knew that the study showed that costs do not justify the price 
differences. 





132a This point does not always receive clear cut recognition. For example, The Re- 
port of the Attorney General’s National Committee to Study the Antitrust Laws 
states: 

“To transgress Section 2(f) a buyer not only must obtain an unlawful concession, 
but also must be reasonably aware of the illegality. Conversely, exoneration fol- 
lowed from either a successful showing that the challenged price quotation was 
not in fact illegal, or that the buyer had no reason to know otherwise.” Report 
* * * 194 (1955) [Emphasis added except for “or’]. 


That statement does not take account of the potentially numerous cases in which 
neither Commission counsel nor respondent make a “successful showing” on the legality 
or illegality of cost differences. In such cases the decision should be for the respondent, 
according to Mr. Justice Frankfurter’s opinion which, unlike some of the commen- 
taries, reveals a painstaking attention to the significance of procedural burdens. How- 
ever, at a later point, the Attorney General’s report also states in effect that unlike 
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The seller’s cost proof must necessarily differ from the Commis- 
sion’s cost proof. The one must prove an affirmative position: that 
adequate cost differences do exist. The other must prove a negative: 
that adequate cost differences cannot exist. In proceeding against a 
seller, the FTC need show merely that his cost-methods are wrong. It is 
not required to indicate which methods might be right. But, in a 
case against a buyer, it must present and support specific methods 
of cost measurement. This difference is complicated, of course, by 
the fact that at the present time, there are no generally accepted, 
clear methods of measuring average costs, let alone cost differences.***® 

Another contrast in cost proof stems from the substantial varia- 
tions between the knowledge enjoyed by sellers and the FTC. On 
the one hand, the individual seller probably knows his own costs much 
more intimately than the FTC will, even after an exhaustive investiga- 
tion. On the other hand, the FTC has access to more information 
about the general behavior of costs among the seller’s competitor’s and 
for various cost functions in related industries. 

Naturally, the Supreme Court’s views on the burden of cost proof 
must await later cases. However, Mr. Justice Frarikfurter’s excur- 
sion into the subject of knowledge included remarks, reflecting on 
the burden of cost, which complicate the question. 

The divergent interpretations of the legal comments foretell im- 
portant skirmishes over this point. Some comments speak, without 
qualification, of the imposition of the cost burden on the FTC.*%% 








the case in issues of meeting competition, the “rule of convenience” as adopted and 
applied in Canteen places the burden of cost proof on the F. T. C.: 

“For example, the Automatic Canteen ruling itself determines that the aspect of 
the illegality of a particular price quotation that relates to the excess of the dif- 
ferential over provable ‘cost savings’ is the proper province of the Commission.” 
Report * * *, at 197. 


132b Compare United States v. Continental Can Co., 128 F. Supp. 932, 935 (N. D. 
Cal. 1955), in which the attempt to obtain enforcement of a provision in an anti-trust 
decree requiring cost accounting measurements “has degenerated into a war involving 
theories of accountants and accounting principles.” 


183 Austin, Price Discriminations, 148 (rev. ed. 1954) (with comment on the knowl- 
edge dicta, 147); Fortas, Affirmative Legal Defenses, CCH Antitrust Law Sym. 187, 
200 (1954); Stevens, Defense of Meeting the Lower Price of a Competitor, U. of 
Mich. Law School, Federal Antitrust Laws, 129, 138 (1953); Comment, The Supreme 
Court, 1952 Term, 67 Harv. L. Rev. 91, 131-3 (1953) (suggesting that the question 
may still be open whether the F. T. C. may shift the cost burden to the buyer in an 
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To the contrary, one comment reads the decision as placing flatly on 
the buyer the burden of cost proof once it is shown to be responsible 
for knowledge.*** Another says the Court left undecided whether the 
FTC or buyer has the cost burden if the buyer is chargeable with 
knowledge, but thinks the opinion implies that it is on the FTC.** 

Another comment sees in the opinion a requirement that the 
FTC produce “some evidence” of non-justification, but does not say 
what or how much.'** This note, influenced by the knowledge dicta, 
concludes that the FTC has only to introduce “rough cost data” 
with which the buyer would be generally familiar from its own trade 
experience. Such a test would require the buyer to show that he had 
good reason to believe that the seller had a good cost defense, rather 
than merely to show that he had no reason for believing the contrary. 
However, costs do not warrant such inferences. Such a test might find 
a buyer in violation because of his “knowledge” of an absence of 
cost justification even if there were such a justification in fact. 

The FTC’s own interpretation of Canteen acknowledges the Com- 
mission’s burden of showing the absence of a defense in an ordinary 
case: 


“The effect of the [Canteer| decision on the cases here under 
consideration is to require that counsel supporting the complaint 
assume the burden of showing that the discriminatory prices 
allegedly knowingly induced and received by the respondents 
were not within one of the sellers’ defenses and that respon- 





appropriate case); Note, 39 A. B. A. J. 912 (1953). Another note did not indicate 
definitely whether or in what respect it considered the F. T. C.’s cost burden qualified; 
Note, 53 Col. L. Rev. 1009 (1953). Report of the Attorney General’s National Com- 
mittee to Study the Antitrust Laws, 197 (1955) (though pointing out that precise 
application of rule of convenience remains to be seen). 


134 Note, 29 Ind. L.J. 236, 240, 247, 249, 250 (1954). Another would seem to 
limit the FTC’s burden to knowledge; Austern, Dealing with Uncertainties, CCH 
Antitrust Law Sym. 343, 359 (1954). 


185 Note, 52 Mich. L. Rev. 583, 589, 591 (1954). 


186 Note, 63 Yale L. J. 260, 264 (1953); to similar effect, Comment, 49 Nw. U. L. 
Rev. 273, 276 n. 17, 18, 278-9 (1954); Baker, The Automatic Canteen Case, U. of 
Mich. Law School, Federal Antitrust Laws, 140, 143-4, 145 (1953) (inability to prove 
knowledge might indicate inability to prove lack of cost justification); Levy, Func- 
tional Pricing, op. cit. supra, 116, 117 n. 6 (1953) (initial burden not on buyer). 
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dents knew or should have known that the lower prices were 


not within one of those defenses.”’ 157 


But the Commission’s more recent dismissal of the Canteen pro- 
ceeding is less clear cut.1%* The record did not reveal evidence suffi- 
cient to support findings of either “direct knowledge” or “construc- 
tive knowledge,” although it did show that Canteen was informed 
in a general way about markets and costs. The dismissal is attuned to 
the Supreme Court’s knowledge dicta as much as possible by its stress 
on the difference in methods of dealing with Canteen—f.o.b. pur- 
chases, plain cartons, no free deals, no returns—and by some evidence 
of savings. All of this would presumably excuse Canteen from analyz- 
ing its suppliers’ price differences. Consequently there was no need to 
consider what significance should be attached to the limited evidence in 
the record suggesting the possibility that prices accorded Canteen 
were not justified. 

This opinion would permit an implication that if the purchasing 
methods had been more similar, a finding of knowledge might have 
been supportable. If the Commission has not yet formulated an af- 
firmative policy oriented in business behavior, it may be expedient 
to shed the embarrassment of Canteen with an opinion that fits almost 
any interpretation of the Supreme Court dicta and does not bind the 
Commission in its future policy formulation. However, its negative 
effect may be to give the credence of expert pronouncement to the 
industrial myth that a concern selling to apparently similar customers 
necessarily incurs similar costs. 


THE ADMINISTRATIVE AND JUDICIAL PROBLEM 


The over-all interpretation and administration of Section 2(f) 
constitute a task which is both exceedingly difficult and exceedingly 
important to our common weal. An impractical dogmatic interpreta- 
tion, coupled with an unreasonable and determined enforcement, 





187 Borden-Aichlen Auto Supply Co., Inc. and D & N Auto Parts Co., Inc., CCH 
Tra. Reg. L. Rep. $11,710 (F. T. C. 1954). 


138 CCH Tra. Reg. L. Rep. 925,312 (F. T. C. 1955). The Supreme “Court held 
that the Commission had the burden in the first instance of going forward with evi- 
dence which would show that the buyer knew or should have known that the differ- 
entials constituted prohibited discriminations.” 
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could seriously weaken the position of the buyer in maintaining com- 
petition. In the extreme, such pressure could induce buyers to insist 
upon paying higher prices. The consequences of such a practice 
on our prices, efficiency and standard of living could be quite serious. 

We are concerned here solely with a reasonable interpretation 
and application of an existing statute. This is not the occasion to dis- 
cuss the basic policy of the Robinson-Patman Act, itself: whether it 
should be repealed in order to encourage competition; whether it 
should be entirely rewritten for clarity; whether some sections of it 
should be stricken. : 

Basically, our argument is that the interpretation of Section 2(f) 
should support our general antitrust policy. The entire Act is drafted 
so loosely that it requires substantial interpretation by all parties con- 
cerned. The leeway permitted in these interpretations should, we feel, 
be dedicated to supporting energetic competition. 

Reasonable, practicable interpretations must be founded upon 
acute understanding of our industrial processes. We must forego 
enthusiastic dogmatism based upon literal—and sometimes impossible 
—interpretation of statutory language, which is obviously unclear. 
Above all, we need an inquiring approach to a serious industrial prob- 
lem rather than a determined crusade. 

The FTC theory of Section 2(f) in the Canteen proceeding fol- 
lowed a mechanical interpretation of the section disembodied from 
the facts of life in buying and selling. However, some of the cries 
of distress may have exaggerated its natural consequence. The case 
certainly did not indicate that the FTC planned a really intensive 
enforcement campaign. Even if its theory had prevailed, buying and 
selling could probably have continued normally for the greater part 
and the bulk of transactions could probably have been carried on with- 
out disruption and even without unreasonable risk. However, many 
businessmen would have been torn between the danger of illegal ac- 
tivity on the one hand, and the disruptive effective of foregoing their 
normal trading inclinations on the other. 

The activity covered by the Robinson-Patman Act is so complex 
that the lack of clear-cut rules has made its application difficult and 
unfair. The size of the Commission’s staff and budget has made 
the administration of the Act, itself, discriminatory. The combination 
of a small enforcement staff, obscure language and interpretation and 
the inherent difficulties in administering the Act have all combined 
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to create a hit-or-miss administration. Concerns attempting to comply 
with it have weakened their position relative to competitors who have 
ignored it. Unless it is clarified so that businessmen and their legal 
advisers can act in some reliance on its meaning, its application will 
continue to be discriminatory. 

If the FTC’s pre-Canteen view of Section 2(f) had been extended 
very far, a buyer might have incurred substantial risk every time he 
bought at a lower price than a competitor. Moreover, the FTC theory 
of the Canteen case might have been extended to such a point that 
when cost evidence was not clear and conclusive, a buyer’s failure 
to determine its seller’s costs in advance of the purchase might have 
been used to question its good faith. Such an implication might have 
been quite serious since the FTC seemed to feel that a buyer had to 
show good faith for an adequate defense under the section. 

To avoid risk a buyer might have to make such an extended 
investigation of the seller’s business that in many situations, one or 
both might suffer serious damage in important respects. There was 
substantial foundation for Canteen’s argument that such a burden 
would be “impossible,” in the sense that it would be unrealistic to 
expect such an investigation to become a routine in buying and selling. 

Sellers will not normally expose confidential information about 
their businesses in the manner which the FTC assumed to be reasonable 
in the Canteen proceeding.’*® Such an investigation is not compatible 





189 The F. T. C. would in effect impose a requirement that the buyer be in “good 
faith” in obtaining a lower price, much the same as the seller in cutting price to meet 
competition : 

“We submit that it was incumbent upon the petitioner to satisfy itself at the 
time it received the lower prices that it would be in a position to justify them 
if they were challenged. Simply to state the petitioner has no access to the books 
and records of a seller, when the Federal. Trade Commission charges petitioner 
with violation of subsection (f) long after the lower prices were received, is cer- 
tainly not a defense. Petitioner had no right to demand a lower price without 
reference to the factors that might justify it. It cannot complain now that it has 
lost its right to receive discriminations in price because the effect of the Commis- 
sion’s order will deny to petitioner those differentials which are not in fact 
justifiable.” F. T. C. brief in the Court of Appeals, 58. To similar effect, F. T. C. 
brief in the Supreme Court, 43, 45. 

As Canteen pointed out (reply brief in Supreme Court, 7-8) : 

“It is absurd to assume that when a buyer, in the bargaining process, tells the 


seller that he thinks he should have a lower price based on cost savings, the seller 
will immediately give him a cost analysis.” 
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with ordinary buying and selling in a competitive market. Indeed, 
the fact that a buyer can obtain such information readily may, in 
many situations, indicate possible collusion or domination. A buyer 
with detailed information of his seller’s costs has a special advantage in 
price negotiations. In many situations, such knowledge may enable 
him to make effective threats to purchase elsewhere or to manufacture 
the item, himself. On the other hand, since this type of information 
could not be obtained by most buyers, such a requirement might 
compel them to take unreasonable risks in bargaining for a price. 

In proceedings against sellers, the proof of cost justification re- 
quired by the FTC has been extremely complex and difficult. Cus- 
tomary accounting information is not adequate for developing the 
necessary cost data. Conventional accounting methods are designed 
to measure average costs rather than cost differences. Distribution 
cost accounting is still confined by swaddling clothes. 

There are no standard formulas for measuring cost differences 
for production or distribution. The organization of cost data must 
be tailored to each individual situation. Only in recent years have 
any concerns even started to develop such information. Most businesses 
do not have an accurate impression of their costs of selling various 
products, by various methods, through various channels, or to various 
customers. 

But the FTC has insisted that in order to justify price differences, 
accounting data must be developed fully.’ It has not been impressed 
by extrinsic evidence, such as expert testimony, unaccompanied by 
actual cost analyses.*** Most of the cost evidence introduced by re- 





“In formal proceedings before the Commission, where justification for price 
differences on the basis of cost differences is claimed * * *, this claim must be 
substantiated by a detailed statement of costs of sales made to the several buyers 
or groups of buyers and of the analyses followed in finding these costs. Often it 
is necessary to make test studies in order to discover reasonable bases on which 
allocations of joint costs may be made.” F. T. C., Case Studies in Distribution 
Cost Accounting for Manufacturing and Wholesaling, H. Doc. 287, 77th Cong., 
ist Sess., 17 (1941). 


140 For an extensive recent discussion of cost justification, see Note, Proof of Cost 
Differentials under the Robinson-Patman Act, 65 Harv. L. Rev. 1011 (1952); also, 
the other references in the Canteen opinion, at 346 U. S. at 68 n. 5. 


141 Standard Brands, Inc., 29 F. T. C. 121 (1939). Cost evidence was rejected 
in part because distribution costs were allocated among several products on estimated 
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spondents has been defective in principle or technique. It has been 
rare for a respondent to make a successful defense.*** Meanwhile, the 
Commission has not built up a body of basic principles regarding 
cost justification in its decisions.*** The rigorous burden of proof and 
the absence of administrative standards have made cost justification 
difficult enough for sellers. It would be about impossible for buyers. 
The Supreme Court in Canteen recognized and was influenced by this 
consideration.** 


Objections of sellers. If a buyer should try to investigate its 
seller’s costs, there are basic and enduring reasons why its seller would 
object to giving the purchaser the necessary information. ‘To mention 
a few important ones: 


(1) Exposure of costs and operations. A buyer would have to 
review all of a seller’s costs in order to analyze cost differences. Costs 
could not be analyzed for a given line of products without reviewing 
the entire structure of costs in a plant. If a buyer terminated his 
review as soon as he found enough cost difference to justify a price 
concession, he might overlook cost differences operating against him. 
Thus, savings in selling and delivery costs to a given buyer might be 


percentages supported by testimony of accountants and Department of Commerce data 
of comparable distribution activities. 


142 In Minneapolis-Honeywell Regulator Company, 44 F. T. C. 351, 394 (1948), 
the Commission said: 

“Cost studies of the sort presented in this matter ordinarily do not afford pre- 
cise accuracy but must necessarily embrace a number of conjectural factors and 
allocations. There is inherent in them a reasonable margin of allowable error. 
Where they are made in good faith and in accordance with sound accounting 
principles, they should be given a very great weight * * * [R]espondent’s effort 
represents a fair and objective study of the problem which was probably done as 
well as it could be done under the circumstances. Respondent’s burden under the 
act is very great and it should have a liberal measure of consideration when it 
becomes apparent that it has made sincere and extensive cfforts to discharge that 
burden. We have accordingly accepted the results of the cost study as fairly re- 
flecting respondent’s cost differentials within a reasonable margin of error.” 


143 The Commission has organized a committee to consider and formulate prin- 
ciples for the establishment of cost justification defenses. 


144 346 U. S. at 68-9. The opinion discussed the exacting requirements of cost 
proof imposed on sellers, and said “There was no suggestion in the Commission’s 
opinion, however, that it would take a different attitude toward cost savings by a 
buyer than it has taken with respect to seller * * *” Id. at 69. 
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offset, by higher costs of packaging, for him. The costs of selling to a 
buyer of a private brand may be lower. However, if production runs 
on the private brand products are short, packaging or processing costs 
may be higher. 

Well-developed cost detail in the hands of a competent analyst, 
covering the full range of operations, would often reveal far more than 
a seller is willing to disclose to the buyer. Important trade secrets 
might be revealed. The buyer might find that the seller could give 
him much lower prices than he would otherwise obtain. He might 
decide that he could profitably manufacture the item, himself. He 
might show the seller’s competitor how to reduce his costs. 


(2) Interference with seller's operations. A study of such broad 
scope would frequently be objectionable, and even intolerable, to a 
seller because it might disrupt his operations. Even routine account- 
ing audits interfere with the normal activity of many businesses. An 
intensive review of operations on a broad scale by the buyer’s ac- 
countants, engineers, statisticians and market specialists would have a 
more severe impact. 

The ordinary cost system does not automatically produce informa- 
tion on cost differences. Therefore, special studies must be made to 
develop the required information. Such studies require statistical 
analysis of such factors as customers, methods of selling and delivery, 
sizes of invoices, time required for salesmen to get an order, time 
required to fill orders and a host of other operating details. Prac- 
tically no companies maintain such statistics regularly. 

A cost investigator must make many statistical studies which re- 
quire close examination of actual operations. In some instances, experi- 
mental or test runs may be desirable. Such a study may tie up factory 
or clerical operations. The survey might even require rearrangement 
of invoice forms or other procedures in order to obtain and tabulate 
information. If the seller’s cost system is not well developed, a more 
elaborate system might be required. 

Such studies must often extend beyond accounting records. In- 
vestigators must accompany operating men in their regular course of 
duties in plants, offices, warehouses and on selling trips. In the course 
of such a survey the seller’s costs are likely to rise, perhaps substantially. 
A serious problem of employee morale may develop. It could even 
throw doubt on the seller’s independence or credit standing in the 
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minds of outsiders and employees. For example, an investigator might 
have to accompany salesmen in developing estimates of costs per 
sales call. Many awkward problems are likely to arise in the seller’s 
customer relationships and in salesman’s routines. Additionally, it 
might disclose confidential information to a purchaser concerning 
the seller’s customers—the buyer’s competitors. 


Burdens on buyers. Secondly, such studies would impose unrea- 
sonable burdens on buyers. 


1. Time consumption. Such a study would require a period of 
months. In a great many transactions it is literally impossible to wait 
so long to make a purchase. In other cases the uncertainty of the 
purchase during the study period would make it more difficult for the 
buyer to plan. Of course, it would also affect the seller unfavorably 
in this respect. 


2. Cost of the study. The cost of such studies is imposing. In 
many cases the cost of the study would not be justified by the buyer’s 
savings in price. Where the buyer purchases from a’ great many sup- 
pliers (e.g. Canteen), the scope of the studies could become enor- 
mous.?*5 Furthermore, unlike the seller, who might obtain valuable 
information for improving his own operations from such studies, the 
cost of the studies to the buyer might be unproductive dead weight. 
Of course, the survey may produce affirmative advantages to the 
buyer from the disclosure of the seller’s activities. But such a by- 
product is surely not contemplated in the administration of the Act. 


3. Continuing uncertainty. Without continuing surveillance, a 
buyer can never be certain how long the cost differences uncovered 
by his study will be valid. A seller’s costs may change because of a 
host of factors, none of which would be known to the buyer without 
examination. 





145 The Commission itself was intensely critical of the “plethora of cumulative 
evidence as was adduced by government counsel” in showing the differential prices of 
fully 75 of Canteen’s suppliers. 46 F. T. C. at 892. Since it could issue an order 
based on even a single discrimination, it considered evidence of five such relationships 
ample and the naming of fourteen suppliers in the complaint as unnecessarily lengthy. 
This would be small comfort to a concern like Canteen with 80 important suppliers, 
since it would still be exposed if one or a few were violating section 2(a). 
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The acceptability of particular cost theories and methods is 
another cause of uncertainty. Justification depends upon the selec- 
tion of alternative accounting theories and techniques. Even disinter- 
ested experts frequently do not agree on acceptable methods, to say 
nothing of the FTC staff. Matters of judgment in allocation of over- 
head may be crucial. The choice of joint or by-product cost distribu- 
tion would lead to large differences in cost estimates. 


Over-all business adjustments. If the FTC theory in the Canteen 
proceeding had been accepted and extended, the business conse- 
quences would be widespread. Business operations would have been 
affected substantially. The nature and force of competition would 
have been seriously changed. Here are only a few. Their significance 
would depend, of course, on the nature and structure of the industry 
and company affected. 


1. The uncertainty would reduce the incentive of buyers to shop 
around. Hence, it would tend to tie buyers to sellers. This might 
well reduce competition among sellers. 


2. Pressure of buyers on sellers would promote one-price systems. 
This would eliminate the economic usefulness of multiple-price sys- 
tems and their competitive benefits. 


3. The uncertainty attendant upon buying with maximum effi- 
ciency would induce many larger buyers to integrate vertically into 
sources of supply. 


4. Large buyers would have a mechanism—with some legal sup- 
port—for extracting information from smaller suppliers, to the likely 
disadvantage of the suppliers and of competing buyers. 


5. Smaller buyers would be further set back in their bargaining 
because of their inability to extract such information and because of 
their lack of resources for extensive investigations. 


6. Many large buyers would concentrate their purchases with 
sellers who sold only to large buyers. This would increase the pressure 
on smaller suppliers to confine their sales to one or a few large buyers, 
thereby tending to weaken their independence. It would close many 
markets to such suppliers who were unable or unwilling to confine their 
sales. At the same time, it might close off efficient sources of supply 
to small buyers. 
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The Canteen opinion is encouraging fundamentally because it 
shows that the Supreme Court believes that a buyer’s responsibility 
should depend upon normal knowledge of his seller’s operations, assum- 
ing arm’s length dealing. If the dealings are not at arm’s length, it 
might be necessary to draw other inferences governed by the special 
facts. 

The opinion is less encouraging to the extent that Mr. Justice 
Frankfurter’s hypothetical illustrations of knowledge cast doubt upon 
whether the holding can be taken at its face value. The Court, we 
feel, merely pays lip service to its own holding if it assumes that a 
seller’s costs can be estimated reasonably by outsiders. Some of the 
language appears to impute knowledge to a buyer on the basis of 
inadequate evidence. The imputation rests upon the buyer’s knowl- 
edge of the most general and superficial facts concerning prices and 
costs in an industry. The FTC’s opinion in dismissing Canteen says 
nothing that would narrow or qualify this dicta. Of course the FTC 
has the affirmative, and can be the preponderant influence in molding 
the substance of the new Section 2(f). 

If, however, the required showing of knowledge and of costs should 
turn out to be as slight as the knowledge dicta may suggest, it will 
be hard to evaluate the significance of the case. Indeed, it will be 
an open question whether most buyers are much better off legally 
than they were before the Canteen decision. 

The ordinary buyer’s knowledge of the seller’s own costs—and not 
knowledge of general costs in the industry as a whole—is less than 
the FTC was willing to assume itself in the Canteen proceeding. In 
fact, the FTC seems to have discredited its own expertise when it 
called on buyers to bargain for “identified cost savings” which they 
have no opportunity to know. 


Suggestions. Since Section 2(f) is a fact, regardless of its virtues, 
the FTC should develop practical interpretations which industry and 
the bar can understand. Without such rules we cannot expect any 
widespread respect and compliance. As a general guide to a prac- 
ticable set of rules,? it is suggested that proceedings should be com- 
menced against a buyer only if one of the following conditions obtains: 





146 If the Antit-trust Division should ever see fit to involve itself in §2(f) pro- 
ceedings, it would be very desirable if it should adopt for its guide any rules of the 
type suggested above which might be adopted by the F. T. C. Of course it could not 
be applied to suits by private parties, if any should be brought. 
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A proceeding against the seller, before the purchase is made, 
has disclosed an unjustified discrimination in the sale of the 
products. 







2. A seller has clearly informed the buyer that he cannot justify 
a sales price to the buyer. 





3. The buyer has specific knowledge of the seller’s costs. 






4. Because of control over the seller, the buyer can be presumed 
to know the seller’s costs or could have obtained them if he 
wanted to do so. 









Whether a seller has actually given adequate notice to a buyer 
is a question of fact, which does not require expert judgment to 
answer.**? 

As to proceedings against a seller, there is some room for opinion 
as to when and in what respect a buyer acquires knowledge from the 
proceeding. A cease and desist order against the seller would certainly 
be sufficient notice to a buyer if his own price concession was covered 
by the order. If the buyer needs more detailed information than 
appears in the findings in order to take precautions in the future, he 
should examine the record. An order may properly serve as notice 
to the buyer regarding future purchases since the FTC should still 
demonstrate, in proceeding against him, that the price concessions are 
not justified by costs. 

From another point of view, it may be contended the issuance 
of a complaint should serve as sufficient notice to a buyer regarding 
later transactions of the type involved in the complaint. The buyer 
is made aware that the FTC challenges the legality of the seller’s 
prices. However, he is still protected by the FTC’s burden of showing 
that the differentials were unjustified in proceeding against him. 

When the FTC feels that the buyer has forced a price discrim- 
ination by exerting his power, it may be reluctant to impose the burden 
of a proceeding upon the seller. While sellers may sometimes be vic- 
tims of circumstances, a buyer violation must be accompanied by a 
seller violation, although the converse is not necessarily true. Under 
the suggested guides regarding notice, a seller could reduce the risk 































147 While no support is sought in legislative history, it is interesting that the only 
important statement on §2(f) refers to notice by a seller to its buyer. Note 35 supra. 
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of his own violation by unconditionally notifying the buyer that the 
price concession cannot be justified. Such a notice might enable the 
FTC to proceed against the buyer inclependently. The seller may find 
itself faced with a hard choice, but Robinson-Patman requires sac- 
rifices of sellers as well as buyers. 


Chicago, Illinois 

March 1955 
R. James GORMLEY 
Mark S. MAssEL 
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Supreme Court (Box Score) October 1955 Term 
(pending as of January 10, 1956) 


Dkt. 5—United States of America v. E. I. du Pont de Nemours & 
Co. (U. S. D. C., Delaware), June 23, 1954 Appeal filed. Oct. 14, 
1954 Probable jurisdiction is noted. Motion to clarify and define the 
assignment of errors is denied. Mr. Justice Clark taking no part. 
Oct. 11, 1955 Oral argument was presented by counsel. 


Dkt. 34—Sears, Roebuck and Co. v. Bruce A. Mackey (Seventh 
Circuit), Feb. 24, 1955 Petition filed. Mar. 28, 1955 Petition 
granted, and case now awaiting oral argument. 


Dkt. 76—The Cold Metal Process Co. v. United Engineering & 
Foundry Co. (Third Circuit), May 13, 1955 Petition filed. 
Oct. 10, 1955 Petition granted, and case assigned for argument imme- 
diately following No. 34. Oral argument in each case will be limited 
to 45 minutes a side, and case now awaiting argument. 


Dkt. 132—Holophane Company, Inc. v. United States of America 
(U. S. D. C., Southern Ohio), June 8, 1955 Appeal filed. Oct. 10, 
1955 Probable jurisdiction is noted. Mr. Justice Harlan taking no 
part, and case now awaiting argument. 


Dkt. 151—United States of America v. E. I. du Pont de Nemours 
& Co. et al. (U. S. D. C., Northern Illinois), June 14, 1955 Appeal 
filed. Oct. 10, 1955 Probable jurisdiction is noted, Mr. Justice Clark 
and Mr. Justice Harlan taking no part, and case now awaiting argu- 
ment. 


Dkt. 410—American Airlines, Inc. v. North American Airlines, 
Inc. (District of Columbia Circuit), Sept. 21, 1955 Petition filed. 
Nov. 14, 1955 Petition granted, case transferred to summary calendar, 
and now awaiting oral argument. 
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Dkt. 448-—United States of America v. McKesson & Robbins, Inc. 
(U. S. D. C., Southern New York), Oct. 4, 1955 Appeal filed. 
Dec. 12, 1955 Probable jurisdiction is noted and case transferred 
to summary calendar. 


Dkt. 456—Laskey Bros. of W. Va. Inc. v. Warner Bros. Pictures, 
Inc. (Second Circuit), Oct. 10, 1955 Petition filed. Jan. 9, 1955 
Petition denied. 


Dkt. 472—Productive Inventions, Inc. v. Trico Products Corpo- 
ration (Second Circuit), Oct. 17, 1955 Petition filed. Jan. 9, 1956 
Petition denied. Mr. Justice Harlan taking no part. 


Dkt. 485—United States Gypsum Company v. National Gypsum 
Company (U. S. D. C., District of Columbia), Oct. 24, 1955 Appeal 


filed, and now awaiting action. 


Dkt. 512—Paramount Film Dist. Corp. v. Austin Theatre, Inc. 
(Second Circuit), Nov. 10, 1955 Petition filed. Jan. 9, 1956 Petition 
denied. 

Dkt. 558—The Mac Investment Company v. The United States 
of America (U.S. D. C., Eastern Michigan—So. Div.), Dec. 9, 1955 
Appeal filed and now awaiting action. 


Other Federal Court Developments 


United States v. Twentieth Century-Fox Film Corp., et al. (S. D. 
Cal. December 5, 1955). Judge Yankwich dismissed the govern- 
ment’s action against the motion picture distributors for allegedly 
conspiring to restrict the licensing of 16 MM feature films for tele- 
vision. In dismissing the action, the court emphasized that the defen- 
dants’ refusals to license were induced by legitimate business aims and 
competitive business considerations which were individually reached 
to meet identical conditions. The court concluded that the similarity 
of defendants’ policies “resulted from nothing more than a common 
business solution of identical problems in a competitive industry.” 


Department of Justice Activity 

United States v. International Boxing Guild, et al. A Federal 
Grand Jury at Cleveland, Ohio, returned an indictment January 10, 
1956 charging two associations of boxing managers and three indi- 
viduals with violating the Sherman Act. 













ea AS Neha een en 

















ANTITRUST NEWSLETTER 495 


The International Boxing Guild is an association of local boxing 
managers’ guilds, including the Boxing Guild of Ohio. The Inter- 
national and its affiliated local guilds have included within their 
membership the managers of virtually all boxers who participate 
in major boxing shows in the United States. 

The indictment charges that since 1952 the defendants have sub- 
jected non-member managers, dissident members, and promoters dis- 
approved by the International or its affiliates to an organized boycott. 
It also charges a general boycott against professional boxing shows 
promoted for television audiences, known as “studio boxing shows.” 
The Grand Jury charged that the defendants’ activities culminated 
in the cancellation of a studio boxing show telecast by Station 
WEWS, Cleveland, Ohio, from April to October 1955. According 
to the indictment, the premises of WEWS were picketed and boxing 
managers who permitted their boxers to participate in the studio 
shows were expelled from Guild membership and were boycotted. 
The indictment also charges that the defendants have fixed prices 
charged promoters for participation of boxers managed by Guild 
members in televised boxing shows. 

Mr. Brownell, in commenting on the indictment, said: 


“This indictment strikes at alleged coercive boycotts which 
have restricted free enterprise. The defendants allegedly have 
boycotted managers, boxers, promoters, and television studio 
shows and have thus deprived the public of the benefit of open 
competition. Boycotts violate the basic principles of a competitive 
economy and will not be tolerated.” 


Assistant Attorney General Stanley N. Barnes, head of the Anti- 
trust Division, said: 


“This indictment charges that the defendants, by combina- 
tion and conspiracy, stifled a new form of business enterprise: 
the presentation of television studio boxing to the public. The 
Sherman Act condemns all such boycotts. The public, as well 
as the contestants, promoters, television broadcasters and spon- 
sors are entitled to a free competitive market in a business which 
commands such wide public interest.” 
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Federal Trade Commission Activities 


The Federal Trade Commission issued a consent order December 
15, 1955 prohibiting the nation’s /argest manufacturers of industrial 
wiping cloths from making exclusive dealing contracts in the sale 
of this commodity. 

This action follows issuance of a complaint May 16, charging 
Callaway Mills Co., LaGrange, Ga., with selling the product, includ- 
ing the trade-marked cloth, “Kex,”’ to over 100 large industrial 
laundries on condition they do not deal in products of its competitors. 
Sec. 3 of the Clayton Act prohibits exclusive dealing which threatens 
competition. 

Following the complaint, the firm and counsel supporting the 
complaint entered into an agreement for a consent order. This agree- 
ment was approved by Hearing Examiner Everett F. Haycraft in an 
initial decision and made final by today’s action. 

The order prohibits the firm from making exclusive dealing con- 
tract in the future and from continuing the ones now in existence. 

The agreement is for settlement purposes only and does not con- 
stitute an admission by the company that it has violated the law. 


A. G. Spalding & Bros., Inc., Chicopee, Mass., has agreed to give 
the Federal Trade Commission advance notice of any integration 
between it and its recently acquired company, Rawlings Manufacturing 
Co., St. Louis, Mo. The Commission has charged that the acquisi- 
tion violates Sec. 7 of the Clayton Act since both companies are 
two of the four largest manufacturers of sporting goods. 

Commission General Counsel Earl W. Kintner stated that the 
agreement with Spalding “will insure the maintenance of the status 
quo while the Commission’s [complaint] is pending .. . ” 

The agreement was entered into after the institution of proceed- 
ings by the Commission in the U. S. Court of Appeals in Boston to 
enjoin Spalding from destroying Rawlings’ corporate identity. The 
agreement provides that the injunctive proceedings will be withdrawn. 

Under the terms of the agreement Spalding will give the Com- 
mission 30 days notice of plans to: (1) discontinue the use of the 
name Rawlings, (2) dissolve Rawlings Sporting Goods Co., which is 
Rawlings’ sales subsidiary, (3) transfer sales personnel or sales man- 
agers of Rawlings to Spalding, (4) discontinue any of the Rawlings 
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sales branches, (5) transfer personnel, in excess of 10, to or from 
Rawlings’ plants, (6) transfer machinery and equipment to or from 
any Rawlings plant. 

The agreement is not an admission by Spalding that any of these 
acts are unlawful. | 

The Commission’s complaint, charging that the acquisition threat- 
ens competition in the sporting goods industry, was issued December 8. 

It is interesting to note that both Spalding and Rawlings compete 
nationwide thus differing somewhat from the Pillsbury case. Recall 
that in Pillsbury a particular market was examined and an economic 
approach was taken by the Commission rather than a per se approach. 


Congressional Activities 
A. The Kilgore Committee 


The Committee is presently preparing a study of its findings based 
on testimony taken to date. The study will not merely present one 
recommendation as many expect but rather will present two studies. 
It is the intention of the staff to have the report completed by the 
end of this month (January) or the middle of February. 


B. The Celler Committee 


Representative Celler (D. N. Y.) recently said, “The regulated 
have become the regulators.” Congressman Celler was referring to 
the exploratory hearings he has planned to begin sometime in Febru- 
ary, 1956. The hearings will involve the antitrust problems of the 
regulated industries such as aviation, railroads, television, shipping 
and other transportation facilities. 


Legislation 


Celler Introduces Bill Requiring Advance 
Notice of Proposed Mergers 


Representative Emanuel Celler (D., N. Y.), Chairman of the 
House Committee on the Judiciary and also Chairman of its Anti- 
trust Subcommittee introduced a Bill January 12 providing that where 
any corporation with assets in excess of $1 million undertakes to merge, 
it must notify the Department of Justice and the Federal Trade 
Commission of the proposed transaction 90 days in advance of its 
consummation. 
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Such merging corporations would also be required to furnish the 
Department of Justice and the Federal Trade Commission with 
necessary data concerning the merger in accordance with regulations 
which are authorized to be promulgated. 

Under the bill failure by the Department or the Federal Trade 
Commission to bring suit within the 90-day period does not consti- 
tute approval of the transaction or prejudice the Government’s right 
to institute proceedings at a later date challenging the legality of 
the merger. The bill is not to be confused with proposals requiring 
advance agency approval of mergers. 

The present bill is a procedural amendment to the Celler-Kefauver 
Act of 1950 which prohibits corporate mergers, regardless of how 
accomplished where the effect may be substantially to lessen competi- 
tion or tend to monopoly in any section of the country. Such an 
amendment, according to Mr. Celler, is necessary in order to avoid 
the considerable time, effort, and expense required by the Depart- 
ment of Justice and the Federal Trade Commission in searching 
out newspapers and trade publications to find out whether mergers 
are about to occur; and in collecting economic data in the event 
the merger is contemplated or completed to determine whether a 
full-scale investigation should be undertaken. 

Mr. Celler stated that this type of data is ordinarily obtained 
by the Department of Justice and the Federal Trade Commission from 
the companies themselves. However, these companies have no legal 
obligation to furnish the information or to make it available expedi- 
tiously. Consequently, the enforcement agencies experience inevitable 
delays in obtaining data for the purpose of determining the legality 
or illegality of a particular merger. 

The bill, Mr. Celler said, would correct these situations by requir- 
ing the merging companies to supply information which is readily 
available to them. It would also give the enforcement agencies an 
opportunity to study and digest the information submitted before the 
merger is consummated. 


Activities of the Antitrust Bar and Economists 
Association of the Bar of the City of New York 


The Section on Trade Regulation of the Association of the Bar 
of the City of New York has arranged a discussion on some of the 
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jurisdictional and substantive ANTITRUST PROBLEMS IN FOREIGN 
Commerce. The speakers will be Sigmund Timberg, Leonard J. 
Emmerglick and William Dwight Whitney. The meeting will take 
place at the House of the Association, 42 West 44th Street, New 
York City, Wednesday, January 18, 1956, 8 P. M. 


New York State Bar Association 


Time is growing near for the Eighth Annual Meeting of the 
Section on Antitrust Law of the New York State Bar Association. 
It will take place in the meeting hall of the Association of the Bar 
of the city of New York, at 42 West 44th Street, New York City, 
on Thursday, January 26, 1956. 

The morning session beginning at 9:45 o'clock, will have as its 
theme—Antitrust Law Progress. Addresses will be delivered by William 
P. Rogers, John W. Gwynne, Stanley N. Barnes, Jacob K. Javits and 
Eugene V. Rostow. A floor discussion period will follow the speeches. 

The afternoon session beginning at 2 o'clock, will have as its 
theme—Organized Labor and the Antitrust Laws. Addresses will be 
delivered by Stanley N. Barnes, Theophil C. Kammbholz, Arthur 
Goldberg and Lambert H. Miller. A floor discussion will follow this 
period also. 


Federal Bar Association 


On Thursday and Friday, March 1 and 2, 1956, the Federal Bar 
Association, in cooperation with the Bureau of National Affairs, Inc., 
will conduct a Briefing Conference at the Sheraton Hotel in Chicago, 
Illinois, on the subject of Trade Regulation. 

Program participants will be the Assistant Attorney General in 
charge of the Department of Justice, Antitrust Division and his as- 
sistants, Commissioners and staff officials of the Federal Trade Com- 
mission, and members and staff of pertinent Congressional Committees. 

The purpose of the Conference is to afford businessmen and their 
legal advisers an opportunity to receive direct explanation of new 
Government policies and programs and legislative proposals. At the 
same time, the agencies concerned will benefit greatly by a closer 
acquaintance with the problems of the business community. Subject 
matter to be discussed includes corporate mergers, world trade prob- 
lems, Robinson-Patman Act, recent and proposed legislation, and 
current antitrust philosophy and policy. 
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Reservations should be made now. The Fee: $50 per person 
($40 for members of the Federal Bar Association) covering the 
sessions and luncheon both days. Reservations will be confirmed and 
help will be given in hotel arrangements. 


Book Reviews 


Hidy, Ralph W. and Muriel E., Pionzerinc In Bic Business, 1882- 
1911, Harper and Bros., New York (1955), Pp. 839, $7.50. 


This work represents a long forward step in the history of com- 
pany histories. PionzERING IN Bic Busingss, a study of the history 
of the Standard Oil Co. of New Jersey in the period 1882-1911, is 
the first of several volumes which will combine to review the entire 
history of a company whose legal history makes it of great interest 
to antitrust attorneys and scholars. There can be little doubt that 
Professors Ralph and Muriel Hidy have made excellent use of their 
unlimited access to company records. So scholarly and well written 
is this work, in fact, that the reviewer must content himself with 
one general criticism—a confession that he has come away from a work 
which has possibly suffered from an over-reliance on company sources. 

A few examples will suffice to illustrate this point. We are told 
(p. 32), “Rockefeller and his associates learned in their youth to 
believe in freedom of entry into any occupation.” It seems clear, 
however, from their later actions that this belief was either applied 
by them to themselves only, or was not too strongly held. Again, 
successive sentences (p. 59) inform the reader that top managers 
“were chosen for their special aptitudes and expert knowledge,” and 
that, “Some relatives of top managers rose rapidly. ...” We are also 
informed that because of the “tact and patience of John D. Rocke- 
feller” decisions of the Executive Committee “never took the form 
of orders” (p. 65); yet a few pages later (p. 72) we learn that its 
control of the purse-strings enabled the Committee to control the 
rate of expansion of members of the Trust. Surely this latter fact 
must have influenced the members’ reactions to Committee suggestions. 
One also wonders about the relevance of noting that Standard’s early 
pipe line charges—“twenty cents per barrel, whether the oil was 
carried ten feet or ten miles”’—were on the same principle as the 
Government's rates for domestic letters. Finally, one cannot help feel- 
ing that the legal-economic implications of statements such as “profits 
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made in one company or phase of the business flowed into develop- 
ment of another when desired” could have been more fully explored. 


IRWIN M. STELZER 


Books 


Adams, G. P. Jr., Competitive Economic Systems, Thomas Y. 
Crowell Co., New York City (1955), Pp. 516, $6.00. 

Chamberlain, N. W., A GENERAL THEORY OF Economic PrROcEss, 
Harper and Brothers, New York City (1955), Pp. 370, $5.00. 

Harris, S. E., JoHN Maynarp Keynes: ECONOMIST AND POoLicy 
Maker, Charles Scribner’s Sons, New York (1955), Pp. 234, 
$3.00. 

Lanzillotti, R. F., THe Harp-SurFace FLoor-Coverinc INpusTRY; 
A Case Stupy oF MARKET STRUCTURE AND COMPETITION IN 
Ouicopo.y, State College of Washington Press, Pullman, Wash. 
(1955), Pp. 204, $4.00. 

Maurer, H., Great ENTERPRISE: GROWTH AND BEHAVIOR OF THE 
Bic Corporation, The MacMillan Company, N. Y. C. (1955), 
Pp. 301, $5.00. 

Palamountain, J. C., Jr.. THe Poxicires or Distrisution, Harvard 
University Press, Cambridge, Mass. (1955), Pp. 270, $4.75. 

Symposium, THE Farr TrRape Question, Stupres in Business Eco- 
nomics, number 48, National Industrial Conference Board, Inc., 
460 Park Ave., New York 22, N. Y., Pp. 112 (1955), $3.00. 


House Antitrust Subcommittee Issues Interim Report 
on Corporate and Bank Mergers 


Representative Emanuel Celler (D., N. Y.), Chairman of the 
House Committee on the Judiciary and also Chairman of its Antitrust 
Subcommittee, released today the Interim Report of the Antitrust 
Subcommittee on Corporate and Bank Mergers. 

This report, containing a partial dissent, is based on a continuing 
investigation and hearings by the subcommittee on the extent of the 
current merger movement and the operation and enforcement of the 
antitrust laws relating to mergers. 

Conclusions and recommendations of the majority report are 
signed by Representatives Celler, Peter W. Rodino, Jr. (D., N. J.), 
Byron G. Rogers (D. Colo.), and Sidney A. Fine (D., N. Y.). A 
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statement of additional views with a partial dissent is signed by 
Representatives Kenneth B. Keating (R., N. Y.), William M. Mc- 
Culloch (R., Ohio), and Hugh Scott (R., Pa.). 


Majority Report 


1. Industrial Mergers 


The subcommittee concluded that the Federal Trade Commission 
and the Department of Justice have made but a “token gesture” at 
enforcing the Celler-Kefauver Antimerger Act of 1950. The report 
states that enforcement activity by these agencies has been “negligible 
for the most part,” and that both have failed to execute the provi- 
sions of this law “promptly, vigorously or effectively.” 

The Subcommittee observed that the tide of corporate mergers 
has been rising in the United States and continues with no sign of 
abatement in the current year, 1955. This merger wave, according 
to the subcommittee, is “one of the most ominous clouds on the 
economic horizon since it is hastening the reduction of competition 
in many areas and contributing in large measure to the growing con- 
centration of economic power.” 

From January 1951 to date, the report notes, over 3,000 concerns 
in the manufacturing, mining, trade and service industries have dis- 
appeared in the swelling merger tide. 

The tempo of merger activity has been increasing each year to 
a point where at the end of 1954 corporate mergers were proceeding 
at a rate triple that in 1949. The subcommittee added that in 1955 
over 500 corporate mergers in manufacturing and mining alone will 
have taken place “thus breaking all records for a quarter of a century.” 

Current merger activity, the subcommittee found, has been due 
in the main to large corporations buying up small businesses and not 
to small businesses consolidating in order to compete more effectively 
with larger concerns. 

In the 5 years since the Celler-Kefauver Act became law, the sub- 
committee observed, the Federal Trade Commission and the Depart- 
ment of Justice together have filed a total of 11 merger cases against 
a backdrop of more than 3,000 corporate mergers that took place in 
the same period. The report discusses each of these cases together with 
the transactions approved and denied under the merger clearance 
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program. This program, the subcommittee indicated, rests on question- 
able legal authority. 

The subcommittee observed that “it is strange indeed that the 
report of the Attorney General’s National Committee to Study the 
Antitrust Laws maintains a complete silence on what a dissenting 
member of that committee pointed out was the conspicuous failure 
of the Department of Justice and the Federal Trade Commission to 
undertake seriously the enforcement of the Celler-Kefauver Act.” 


To cope with the mounting tide of corporate mergers the subcom- 
mittee recommended a “full-scale, concentrated enforcement effort” 
coupled with a “substantial increase in congressional appropriations 
to the Department of Justice and the Federal Trade Commission with 
the increase earmarked specifically for merger work.” 

The subcommittee’s report is critical of former Chairman Howrey’s 
decision in the Pillsbury merger case (the FTC’s first and only deci- 
sion under the Celler-Kefauver Act). In that case the Commission 
in an interlocutory ruling held that it was necessary in order to estab- 
lish a violation to have elaborate economic evidence in the record 
such as the competitive pattern of the industry as a whole; the market 
position of the acquired and acquiring companies; and the position 
of the merger competitors. 

The subcommittee concluded that the Federal Trade Commission 
in this case by its insistence on “an economic extravaganza in order to 
meet the test of illegality indicates an attitude of disdain for the con- 
gressional intent and for judicial precedents as well.” Congress in- 
tended that where a leading concern in an industry acquires a 
competitor whose share of the market is quantitatively substantial 
the test of illegality has been met without more. 

The subcommittee report also notes that in only one of the merger 
cases instituted thus far by the Department of Justice or the Federal 
Trade Commission has any attempt been made to block consumma- 
tion of the merger by injunctive proceedings. This is due in the 
main to reluctance on the part of the Federal Trade Commission to 
turn merger cases over to the Department of Justice for the institu- 
tion of necessary premerger injunctive proceedings. The Federal Trade 
Commission, the subcommittee stated, has been unwilling to follow 
this course because it would then have to relinquish all further 
jurisdiction. 
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The subcommittee stated that “such zealous and jealous insistence” 
by the Federal Trade Commission “upon maintaining its preroga- 
tives” can not be condoned. It recommended that proposed mergers 
which are likely to have particularly serious competitive consequences 
be assigned to the Department of Justice for pre-merger injunctive 
action, at least until the Federal Trade Commission is armed with 
appropriate statutory authority. 

The subcommittee has confidence that under the leadership of 
its new and able chairman former Congressman John W. Gwynne 
who was a distinguished member of the House Committee on the 
Judiciary, the Federal Trade Commission will finally make a deter- 
mined effort to institute a vigorous enforcement program and to adopt 
policies conforming to the intent of Congress when it enacted new 
legislation. 

The subcommittee also discussed the present “first come first 
served” method of enforcement under which the Federal Trade Com- 
mission or the Department of Justice exercises jurisdiction in a merger 
matter depending upon which gets the case first. In lieu of this system, 
the subcommittee recommended that each merger case be assigned 
to whichever agency is better equipped on the basis of industry experi- 
ence to handle it. 


2. Bank Mergers 


The subcommittee found that the financial segment of the economy 
is also experiencing a multitude of bank mergers which is concentrat- 
ing the nation’s bank business into fewer and fewer hands. For 1955 
the total will be about 250, the largest number in 25 years. 

The subcommittee’s report recognizes that the efforts of the Depart- 
ment of Justice and the Federal Reserve Board to stop bank mergers 
is hampered because of the fact that bank mergers accomplished by 
asset acquisitions are beyond the reach of the Celler-Kefauver Act. 
The subcommittee recommends therefore that Congress enact Repre- 
sentative Celler’s bill, H. R. 5948, which would plug this loophole 
and enable enforcement agencies to proceed under the Clayton Act 
against bank mergers regardless of how accomplished. 

The subcommittee found it “curious” that the Attorney General’s 
Antitrust Committee which was supposed to make a “thoughtful and 
comprehensive study of our antitrust Jaws” was completely silent about 
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the Clayton Act’s failure to cover bank mergers resulting from asset 
acquisitions. 

Pending Congressional consideration of H. R. 5948, the subcom- 
mittee recommended that the Department of Justice invoke the pro- 
visions of the Sherman Act against bank mergers lessening competition 
materially. The subcommittee concluded that until a few months 
ago the Department of Justice “brushed the Sherman Act aside as 
a remedy in this area and indeed scarcely seemed aware of the Act’s 
possible utility in connection with a number of bank merger actions 
that took place, particularly the merger of the Chase National Bank 
and the Bank of Manhattan Company in New York City.” 

The subcommittee also noted that the Comptroller of the Currency 
who has responsibility for blocking national bank mergers inimical 
to competition has since 1950 approved over 376 bank mergers involv- 
ing total resources of about 7'/ billion dollars. In no case, the sub- 
committee noted, has the Comptroller’s office disapproved a merger 
application on the ground that it might substantially lessen competition. 

To remedy this situation, the subcommittee recommended that 
the Comptroller of the Currency formulate criteria for determining 
whether proposed mergers would be contrary to the Celler-Kefauver 
Antimerger Act and refer any substantial question to the Attorney 
General. If the Attorney General concludes that any proposed bank 
merger could be violative of the policy of the Celler-Kefauver Act 
the Comptroller should then disapprove the merger application. 


ADDITIONAL VIEWS 


Representatives Keating, McCulloch and Scott, while agreeing with 
much of the material contained in the subcommittee’s report, dissented 
from the subcommittee’s conclusions that enforcement activities by 
the Department of Justice and the Federal Trade Commission have 
been “almost negligible” and are “but a token gesture.” 

They state that the subcommittee’s criticism “distorts and skips 
over existing data” and that the “merger birthrate alone has small 
meaning.” Their statement of additional views points out that “ap- 
praising enforcement efforts in the light of simple merger mathematics 
makes no sense. Required instead would be one merger . . . not 
attacked by the Department of Justice which the committee charges 
runs afoul of amended section 7. For one such example we scan this 
lengthy report in vain.” 
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It is also observed that the subcommittee fails to state that every 
one of the five merger cases brought by the Department of Justice has 
been brought in the 2% years since Judge Barnes took over the 
Antitrust Division and that all but one of the Federal Trade Com- 
mission’s merger cases was instituted since the change in national 
administration in January 1953. 

The statement of additional views comments that “focusing merely 
on proceedings filed ignores the 5 other mergers for which clearance 
was requested of the Department and denied, and the 9 more which 
were withdrawn pending clearance.” “The Department of Justice,” it 
is noted, “must move with the same deliberation and care as required 
by formal proceedings.” 

“Completely ignored is the necessity for careful testing via delib- 
erate enforcement of newly amended section 7. Each new case must 
be picked with an eye toward probing the reaches of the new pro- 
vision. A misstep now may plague enforcement officials in years to 
come.” 

“With this in mind the wise selection of cases filed thereunder by 
the Department of Justice merits, not the criticism which the commit- 
tee now levels, but the warmest praise.” 

With respect to the Federal Trade Commission it is concluded that 
prior to the change in national administration in January 1953 there 
was “token” or less enforcement of the Celler-Kefauver amendment, 
only one proceeding having been instituted and that “currently, con- 
tinued determined efforts in the direction of vigorous enforcement 
are being made under the new Chairman, former Congressman John 
W. Gwynne.” 


House Antitrust Subcommittee Issues Interim 
Report on Business Advisory Council for 
the Department of Commerce 


Representative Emanuel Celler (D., N. Y.), Chairman of the 
Committee on the Judiciary, House of Representatives and also 
Chairman of its Antitrust Subcommittee, released Dec. 12 the interim 
report of the Antitrust Subcommittee on the Business Advisory Coun- 
cil for the Department of Commerce. This report, containing majority 
and minority views as well as additional views of Chairman Celler, 
is based on one phase of the subcommittee’s continuing investigation 
of WOCs and Government Advisory Groups. 
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Conclusions and recommendations of the majority report are 
signed by Representatives Emanuel Celler (D., N. Y.), Peter W. 
Rodino, Jr. (D., N. J.), Byron G. Rogers (D., Colo.), and Sidney A. 
Fine (D., N. Y.). The minority report is signed by Representatives 
Kenneth B. Keating (R., N. Y.), William M. McCulloch (R., Ohio), 
and Hugh Scott (R., Pa.). 


Majority REPoRT 


On the basis of the testimony and evidence available, limited by 
the Department of Commerce’s refusal to disclose BAC records, the 
subcommittee concluded that the Secretaries of Commerce in creating 
and perpetuating the BAC, as it is currently organized, have produced 
a hybrid organization with both public and private attributes. The 
BAC is vested with the prestige of a governmental body while at the 
same time it retains both the privileges and the freedom from public 
responsibility of a private organization. This, the report states, has 
built into the Executive Branch an administrative lobby in a favored 
and influential position in the routine operations of Government and 
the solution of public problems. 

The report observes that it is the authorization of organizations 
primarily private and then endowed with the attributes of govern- 
mental bodies which creates confusion and opportunity for abuse. An 
organization which finances its operations from contributions of its 
membership, hires a private staff, including consultants, meets at the 
call of its own non-Government officers to consider agenda they have 
formulated, determines its own membership and the membership of its 
subcommittees, and whose subcommittees also meet at the call and 
under the guidance of industry officials, is for all practical purposes 
an autonomous private entity. 

The BAC employs numerous consultants to undertake studies and 
to prepare its reports which are not confined to the Department of 
Commerce but deal with essentially all of the multitude of operations 
affecting business which characterize modern government. By its 
activities in supplying or recruiting personnel for key positions, the 
influences of the BAC and the viewpoints it represents have been 
disseminated throughout various branches of the Government. Also, 
the BAC has furnished a registered lobbyist to maintain its views 
before another Government official. 
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The subcommittee concluded that any organization created by a 
Government official to assist him by furnishing advice and informa- 
tion necessarily must be conceived in the context that the organization 
is to be a governmental body. Procedures regulating the conduct of 
Government-created advisory groups should assure that all operations 
of such groups are those appropriate to governmental bodies. 

To accomplish this objective, the subcommittee endorsed the stand- 
ards developed against a background of extensive experience in the 
Department of Justice. Those standards have been recommended to all 
agencies of the Government by this and prior administrations with 
reference to the organization and operation of Government-created 
advisory groups. The subcommittee recommended that the Depart- 
ment of Justice criteria be applied to the activities of the BAC and 
its subcommittees. These standards are: 


“1. There should be statutory authority for the employment of 
such committees or an administrative finding that it is neces- 
sary to utilize such committees to perform certain statutory 
duties. 


“2. The agenda for such committees and their meetings should 
be initiated and formulated by the Government. 


“3. The meetings to be held should be at the call of and under 
the chairmanship of full-time government officials. 


“4. Full and complete minutes of each meeting should be kept. 


“5. The functions of such committees should be purely advisory 
and any determinations of action to be taken should be 
made solely by government representatives.” 


Minority REPORT 


Dissenting members of the Antitrust Subcommittee disagreed with 
the conclusions that “the Secretary of Commerce should make avail- 
able to the committee at this time all of the files of the Department 
of Commerce pertaining to the Business Advisory Council since 1948 
and that he should reorganize the Council to make its procedures 
conform to those prescribed by the Antitrust Division of the Depart- 
ment of Justice to regulate industry advisory committees.” 

The minority report states that the Business Advisory Council, 
since it is horizontal in make-up and its representation is broadly 
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diversified, is not such an industry advisory committee as contemplated 
by the Department of Justice criteria. Such committees, the minority 
report says, are “comprised of competing representatives of a single 


industry constituted to advise a government or agency as to how 
it should operate or exercise its powers with reference to that particular 
industry.” 

With regard to the refusal of the Secretary of Commerce to pro- 
duce the files and records of the BAC, the minority report is in com- 
plete accord with the position the Secretary has taken. Under the 
circumstances of the history of the subcommittec’s investigation of 
the BAC, the minority believes that resumption of the investigation 
and the renewed demand for access to the files represents an invasion 
of executive prerogatives raising serious questions under the doctrine 
of separation of powers. Further, the minority is fearful that the 
public release of BAC information given to the subcommittee in a 
prior investigation of a previous Congress may be interpreted as a 
breach of confidence. 

The subcommittee members who signed the minority report believe 
that the investigations to date show, particularly through the com- 
mendations consistently given by the seven Secretaries of Commerce, 
that the Business Advisory Council has been a very helpful adjunct to 
the Department of Commerce and has made a great contribution to 
the public service generally. They hope their action will be encourag- 
ing to businessmen who are called upon to advise and assist the Gov- 
ernment, to representative leaders of all groups, and to all whose 
specialized experience makes their advice to responsible Government 
executives of interest and value. 


ADDITIONAL VIEWS OF THE CHAIRMAN 


Representative Celler stated the minority report did not go to the 
heart of the problem facing the subcommittee: That is, the necessity 
in the public interest to examine fully the activities of private pressure 
groups which have been built into the Executive Branch. He com- 
mented that the minority report joins with Commerce Secretary 
Weeks in his attempts to bury the activities of the BAC in a shroud 
of executive privilege. 

BAC activities are simply one manifestation of routine operations 
of the Government in its relation to the business community. This 
relationship should continually be subject to public scrutiny if our 











510 THE ANTITRUST BULLETIN 


vision of representative government is not to falter. Testimony at the 
hearings reveals an example of untoward conduct in the instance 
when the BAC used a registered lobbyist in order to maintain its 
unwanted views before a Federal official. 

During the previous investigation of the BAC in 1951, Chairman 
Celler stated no commitment was made by this committee or its Chair- 
man to refrain from investigating the BAC. Nor was any commitment 
made to suppress pertinent information uncovered. 

At most, at the beginning of this Congress, Chairman Celler em- 
phasized, this committee had simply an arrested and incomplete 
investigation of the BAC. This arrested investigation clearly demanded 
further examination and analysis of the operations of that organization. 


Letters to Editor 


In the November issue of this Bulletin, Mr. Alfred E. Kahn has 
devoted nearly six pages to answering about six lines. He has, however, 
not reproduced my original few sentences. It would surely have suited 
the convenience of the reader to know what was being replied to. 
One may surmise why it did not suit Mr. Kahn’s convenience. The 


passage was: 


“I. . . disagree with the position, apparently shared by .. . 
[Mr. Kahn], that the Report is ineffective or wrongly effective 
in the area of Bigness and on the whole recommends regression 
rather than advance. .. . Two years ago, Mr. Kahn co-authored 
an appreciation of Big Business which, whatever its virtues or 
defects, was utterly irreconcilable with Mr. Schwartz’ basic posi- 
tion. Either Mr. Kahn has experienced a shattering transforma- 
tion of his opinions or else it is not accurate to include him as 
joining Mr. Schwartz on the major point.” 


Mr. Kahn now confirms that he joins Mr. Schwartz “‘on the major 
point,” i.¢., with qualifications. Yet he does not, since he cannot, 
deny that the “basic position” —not the detail—of his article is altogether 
irreconcilable with Mr. Schwartz’ dissent. Hence it is difficult to see 
the relevance of his extended reply. The dilemma would still be with 
us—but in the six pages there are one or two sentences which do meet 
the issue: 
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“Were I writing my own statement about “Big Business in a 
Competitive Society,” I would obviously not have written this 
particular statement, with its particular emphasis.” 


I confess that what seemed “obvious” to me was the precise con- 
trary—namely, that anyone writing an article, for publication over 
his name, wrote what he meant and meant what he wrote. Since the 
assumption is wrong, the dilemma vanishes, and there is one less 
problem in the world. May all others be as easily solved as this one. 


M. A. ADELMAN 


Dr. Simon Whitney Named FTC Economics Chief 


Appointment of Dr. Simon Newcomb Whitney of New York City 
as Director of the Federal Trade Commission’s Bureau of Economics 
was announced January 3, 1956 by FTC Chairman John W. Gwynne. 

Dr. Whitney comes to the Commission from his post as Chief 
of the Research Department of the Twentieth Century Fund, a pri- 
vately endowed non-profit organization engaged in research into eco- 
nomic and social problems. Dr. Whitney, who is 52, also has been 
giving lectures in economics at New York University, where he served 
as an associate professor of economics in 1948 and as a professor 
from 1949 to 1954. 

Dr. Whitney replaces Dr. Jesse W. Markham, who resigned his 
Bureau Directorship last April to return to Princeton University, 
continuing, however, to serve the FTC as a consultant. During the 
interim, the directorship of the Bureau was temporarily assigned to 
staff members, the most recent being Dr. Quincy Adams who now 
returns to his regular work as Associate Chief of FTC’s Division of 
Economic Evidence and Reports. 

A native of New York City, Dr. Whitney received his B.A. degree 
from Yale College in 1924 and his Ph.D. from that school in 1931. 
In 1926, he became an economics instructor at Yale, and two years 
later joined the Antitrust Division of the Department of Justice as an 
economist under William J. Donovan for a year. 

After a brief return to academic life at Yale Law School as a 
research assistant in 1930-31, he became an assistant economist for the 
Chase National Bank of N. Y. from 1931 to 1934. This was followed 
by two years as an economist in the Research and Planning Division, 
National Recovery Administration. 
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In 1936, he became an economist with the Division of Research 
and Statistics, Board of Governors of the Federal Reserve System, fol- 
lowing which four years were spent with Lionel D. Edie and Co., 
a New York investment counsel firm. In 1940, he also was an econo- 
mist with the O’Ryan Financial Mission to Japan. 

The outbreak of World War II found Dr. Whitney serving as an 
economist with the Export Control Board and Board of Economic 
Warfare, which he left in 1942 to become for the next six years 
Director of Deep Springs College, Calif., and Dean of the Telluride 
Association, an affiliated educational foundation. 

Returning to New York, he joined the faculty of New York Uni- 
versity. At the same time, in 1948, he served as a consultant for the 
Economic Cooperation Administration, and in 1949 as vice president 
of the Econometric Institute (business forecasting). 

Dr. Whitney is the author of a book, “Trade Associations and In- 
dustrial Control” published in 1934 and of numerous articles for 
business and financial magazines. The latter included two years of 
writing a business forecast column for Business Week magazine. 

Dr. and Mrs. Whitney, who have been living at 17 Dunham Road, 
Scarsdale, N. Y., have four children. 


Notes 


While it is not ordinarily the custom of your editor to give out free 
publicity, we nevertheless feel it may be of interest to the Antitrust 
Bar to learn the existence of the Potter’s Supreme Court News Service. 
For $100 a year the subscribers receive the briefs of all cases filed 
in the U. S. Supreme Court. We also mention the Potter Service 
because not too many people have heard of it. There is no need to 
go into detail on the importance of having briefs of counsel for the 
preparation of a brief, for this is self-explanatory. The Potter Service 
is obtained by writing Nelson A. Potter, 4414 Ridge Street, Chevy 
Chase 15, Maryland. Again, this is not a paid advertisement and we 
mention the Potter Service merely because it should be drawn to the 
attention of the Antitrust Bar. 


Supreme Court to Review Fair Trade Contract 
of Vertically Integrated Manufacturer 

The Supreme Court has agreed to review the legality of fair 
trade price fixing agreements between manufacturers who are also 
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wholesalers, and independent wholesalers. The Justice Department 
contends that these contracts amount to horizontal price fixing between 
wholesalers in violation of the Sherman Act, and are outside the 
protection of the McGuire Act. 

The case concerns McKesson & Robbins, one of the largest drug 
manufacturers and wholesalers. A holding in favor of the Government 
would be a severe blow to “fair trade,” since most large brand product 
manufacturers also operate as wholesalers. It should be noted that 
the Doubleday case, wherein the Federal Trade Commission was the 
prosecutor, it was held that vertical integration by itself does not affect 
the validity of a fair trade contract. 
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